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Foreword 


IFTY YEARS ago, the first issue of Federal Pro- 
Fiesion appeared, a slim mimeographed booklet 

of fewer than 40 pages, carefully typewritten in 
single-column format. In the lead article—a message 
to United States probation officers—Bureau of Prisons 
Director James V. Bennett praised the progress made 
in the fledgling probation system but cautioned that 
“‘we must not stand still.” 

As the Federal Probation System evolved and pro- 
gressed, so did Federal Probation. Its backbone was 
its editorial staff, some of whom had remarkably long 
associations with the journal. Federal Probation began 
in 1937 under the able editorship of Richard A. Chap- 
pell, who served in that capacity until 1953 and who 
serves still as a member of the journal’s advisory com- 
mittee. Victor H. Evjen’s name appeared on Federal 
Probation’s masthead for 30 years. Benjamin Frank 
was book review editor for 40 years; he was also an 
early associate editor of the journal and an advisory 
committee member. William A. Maio, Jr. was on the 
editorial staff for 25 years, starting as an editorial assis- 
tant in 1959 and retiring in 1984 as managing editor. 
I am proud to have had the opportunity to serve as 
editor for 10 years. 

Under the guidance of these and others who assured 
the constant supply of quality articles and information, 
the journal has grown from its humble beginnings in- 


to the foremost professional journal in the field of com- 
munity corrections. Authors have included academi- 
cians, front-line probation officers, police officials, 
criminal justice administrators, psychologists, social 
workers, and others. Our regular columnists and re- 
viewers have steadfastly provided advice, commentary, 
and news to Federal Probation’s readership. The 
names of such highly regarded practitioners as John 
Conrad, Eugene Czajkoski, Vernon Fox, Harry Schloet- 
ter, Charles Smith, and Charles Stearns have graced 
our pages for years. Others’ contributions were of 
shorter duration but no less appreciated. 

In celebration of Federal Probation’s golden anniver- 
sary, the June 1987 issue will reprint some of the most 
outstanding articles from past issues. Special issues are 
also being planned for September and December. As 
we express our appreciation to our editorial staff mem- 
bers, authors, and regular columnists and reviewers, 
we are most delighted to have this opportunity to ex- 
press our gratitude to our readers for 50 years of loyal- 
ty and support. 


DonaLp L. CHAMLEE 

Chief, Division of Probation 

Administrative Office of the 
United States Courts 
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Community Service: A Review of the Basic 
Issues.—Triggered by the Federal Comprehensive 
Crime Control Act of 1984, the evolution of community 
service as a formal condition of probation has caused 
judges and probation officers to pay increased attention 
to the requirements of community service programs. 
Authors Robert M. Carter, Jack Cocks, and Daniel 
Glaser state that as various options are considered, 
basic issues must be identified, related to a system of 
judicial and correctional philosophy, and implemented 
in an atmosphere in which citizens have ambiguous feel- 
ings about community service as a sentencing option. 
In this article, the authors attempt to identify the basic 
issues and to place them in a frame of reference for 
practitioners. 


The Alcoholic, the Probation Officer, and AA: A 
Viable Team Approach to Supervision.—Probation 
officers are encountering increasing numbers of prob- 
lem drinkers and alcoholics on their caseloads. Most 
officers are not specifically trained to work with the 
alcoholic, and author Edward M. Read advances a prac- 
tical treatment model for use in the probation super- 
vision setting. The author stresses the necessity for an 
important re-education process which includes full ac- 
ceptance of the disease model of alcoholism and an ac- 
companying renunciation of several damaging myths 
still all too prevalent. Several techniques of counter- 
ing the alcoholic denial system are discussed, and the 
author highlights the appropriate use of Alcoholics 
Anonymous in the supervision process. 


The Perceptions and Attitudes of Judges and At- 
torneys Toward Intensive Probation Supervision.— 
In recent years the spectrum of criminal justice sanc- 
tions has widened to accommodate an intermediate 
sentencing alternative known as intensive probation 
supervision (IPS). In his study of the perceptions and 
attitudes of court personnel toward IPS in Cook Coun- 
ty, Illinois, author Arthur J. Lurigio found that, overall, 
judges and public defenders viewed IPS favorably, 
whereas state’s attorneys were essentially unwilling 


This Issue in Brief 


to accept IPS as a viable option to prison. According 
to the author, the success of IPS programs often hinges 
on developing effective strategies to promote the pro- 
gram so that it appeals to the various elements in the 
criminal justice system. 


The Role of Defense Counsel at Sentencing.—This 
article establishes the duties and obligations of defense 
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attorneys at sentencing which, for many defendants, 
is the most important proceeding of the entire criminal 


_ ease. Author Benson B. Weintraub—offers advice to 


defense attorneys in preparing a client for the 
presentence investigation and provides insight to pro- 
bation officers in understanding the role of counsel in 
this nonadversarial aspect of the sentencing pro- 
ceeding. The article concludes by identifying the com- 
mon ground between defense attorneys and probation 
officers, particularly in presenting alternatives to the 
court regarding community corrections. The author en- 
courages probation officers and defense attorneys alike 
to reevaluate their perceptions of the other’s profes- 
sion in seeking to work more harmoniously in the 
sentencing process. 


The Youth Corrections Act: An Overview of 
Research.—When author Thomas R. Kane reviews 
research concerning the impact of the Youth Correc- 
tions Act (YCA) on the Federal Bureau of Prisons 
(BOP), several patterns of findings emerge. First, 
studies of individuals with age-related eligibility for 
YCA sentences suggest that typically, adjudication has 
met the intent of the YCA, with YCA sentences given 
to the younger eligibles with less extensive criminal 
histories and more substantial needs for rehabilitative 
programs. Second, the YCA population in the BOP has 
decreased steadily in recent years and will continue to 
do so since the YCA was repealed by Congress in late 
1984. Third, YCA prisoners have proven to be violent, 
especially when housed exclusively with other inmates 
sentenced under YCA statutes. Fourth, YCA inmates 
comply with prescribed involvement in educational and 
vocational training programs but, in comparison to non- 
YCA counterparts, reveal in survey responses that 
they are less motivated to participate in the programs. 
Finally, data from the survey responses of staff 
demonstrate the deleterious impact on job satisfaction, 
morale, and turnover of working with volatile popula- 
tions of YCA prisoners. Findings are discussed in terms 
of implications for population age-blending and main- 
taining inmate family ties. 


Building Prisons: Pre-Manufactured, Prefabri- 
cated, and Prototype.—Recent dramatic increases in 
jail and prison populations and the pressure for longer 
sentences have resulted in crowding, the deterioration 
of overused and aging structures, and, subsequently, 
a building boom in correctional construction. The need 
for low cost, quickly constructed space has increased 
interest in the use of modular, pre-manufactured, or 
prefabricated products in correctional facility construc- 
tion. There is little evidence to support the successful 
long-term use of many of these innovations for meeting 
correctional demands, although some may prove work- 


able. Authors Dale K. Sechrest, Nick Pappas, and 
Shelley J. Price present data from a national study, 
along with recommendations regarding the use of in- 
novative solutions to correctional construction. Sound 
planning is emphasized in order to place pre-designed, 
relocatable facilities, and prototype designs in perspec- 
tive in relation to the needs of a particular agency. 
Finally, the authors recommend a national program of 
on-site post-occupancy evaluation in order to improve 
construction and avoid future mistakes in the planning, 
design, and construction of correctional facilities. 


Disciplinary Problems Among Inmate College 
Students.— Academic literature on disciplinary pro- 
blems in the prison college classroom is virtually nonex- 
istent. This article centers around several disciplinary 
problems that author George C. Kiser encountered in 
a class at Illinois’ Pontiac Correctional Center. In ad- 
dition to identifying these problems, the article sug- 
gests some of their causes and analyzes and evaluates 
some of the attempted “‘solutions.” It also devotes brief 
attention to two other prison classes in which the 
author encountered few disciplinary problems, and it 
attempts to explain why they were so much better 
behaved than the other class. 


Gender Differences in the Sentencing of Felony Of- 
fenders.—The relationship between three variables— 
prior record, offense seriousness, and characteristics 
surrounding the offense—known to be correlated with 
sentencing outcomes and to moderate differences in 
the treatment of male and female felony offenders was 
examined. Authors Janet B. Johnston, Thomas D. Ken- 
nedy, and I. Gayle Shuman compared a sample of 1,249 
males and a total of 1,241 females sentenced either to 
probation, jail, or prison as first-time ‘“‘nondangerous” 
offenders found guilty of serious crimes against per- 
sons and property from 1979-83. The authors found 
that women were accorded leniency in charge bargain- 
ing, prison confinement, and sentence length, although 
they were treated no differently than men when the 
most severe penal sanction—the length of prison terms 
—was compared. The article concluded that the con- 
sistent, albeit small, differences found between the 
sexes are as readily explainable by reliable differences 
between them as by preferential treatment by the crim- 
inal justice system. 


Correctional Effectiveness: The High Cost of Ig- 
noring Success.—One of the sad ironies of the post- 
Martinson years is that the extreme ‘“‘nothing works” 
orientation has discouraged sound implementation of 
several correctional interventions that repeatedly have 
shown promising evaluation results. Author Patricia 
Van Voorhis discusses three strategies that appear, 
from the evidence of policy research, to warrant 
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greater confidence than they currently enjoy. They are: 
1) interventions targeted to social institutions and 
groups such as the family and the peer group, 2) dif- 
ferential treatment, and 3) discontinued use of tradi- 
tional archetypal training schools and reformatories for 
youth. The article discusses the convergence of 
research findings supporting these policies as well as 
the high costs of minimizing their importance. 


A Vision for Probation and Court Services— 
Forensic Social Work: Practice and Vision.— 
Providing a vision for probation and court services 


agencies, authors Thomas P. Brennan, Amy E. 
Gedrich, Susan E. Jacoby, Michael J. Tardy, and 
Katherine B. Tyson maintain that forensic social work 
can bridge the gap between the criminal justice and 
mental health systems, serving clients who ‘“‘fall be- 
tween the cracks.”’ By addressing theoretical and clin- 
ical issues, presenting case examples, and reviewing 
the literature from both correctional and mental health 
viewpoints, the authors present a paradigm for the role 
of court social workers, probation officers, and other 
court service workers. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought but their publication 
is not to be taken as an endorsement by the editors or the Federal probation office of the views set forth. The editors may or may not 
agree with the articles appearing in the magazine, but believe them in any case to be deserving of consideration. 
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Community 


Service: 


A Review of the Basic Issues 


BY ROBERT M. CARTER, JACK COCKS, AND DANIEL GLASER* 


Introduction 


T IS clear that the use of community service as a 
J eexsie alternative is a major judicial and cor- 
rectional trend in the United States. In part driven 
by tax-limiting initiatives such as Propositions 13 in 
California and 2.5 in Massachusetts, community ser- 
vice seemingly has high potential in the continued 
search for more effective and less costly methods of 
dealing with offenders. The trend toward community 
service also is driven by economic considerations 
brought about by the efforts to balance the Federal 
budget. These efforts forecast that there will be a 
reduction in Federal funds available to states, counties, 
and municipalities that will impact the criminal justice 
systems generally and correctional systems specifically. 
In addition to these economic influences, the pros- 
pects for community service were significantly 
bolstered by enactment of the Federal Comprehensive 
Crime Control Act of 1984, effective November 1, 
1987, which states: 

If sentenced to probation, the defendant must also be ordered 

to pay a fine, make restitution, and/or work in community 

service.! 

Changes and directions in the Federal correctional 
system—probation, parole, and institutions—have often 
established trends for corrections at state and local 
levels. 

The definition of community service varies in the 
professional literature, but for purposes of this com- 
mentary it is a court order that an offender perform 
a specified number of hours of uncompensated work 
or service within a given time period for a nonprofit 
community organization or tax-supported agency. It 
clearly is distinguished from monetary restitution to 
the victim or payment of a fine to a political jurisdic- 
tion: restitution and fine, as in the Federal legislation 
noted above, also may be part of a court order. Ina 
generic sense, community service has been labeled as 
“restitution’’—a sanction imposed by an official of the 
criminal justice system requiring an offender to make 
a payment of money or service to either the direct or 
substitute crime victim. Community service has had 


*Robert M. Carter and Daniel Glaser are both professors at the 
University of Southern California. Jack Cocks is acting court ex- 
ecutive, United States District Court, Los Angeles, California. 


other labels, among them court referral, reparation, 
volunteer work, symbolic restitution, service restitu- 
tion, and, for those individuals who perform community 
service without an adjudication of guilt, pretrial diver- 
sion and pretrial intervention. 

More pragmatically, however, the specific use of 
community sanctions is of recent origin, emerging 
conceptually in England in the late 1960’s and opera- 
tionally in 1972 with Parliament granting the courts 
authority to order convicted offenders to perform com- 
munity service. Within just a few years, the program 
was expanded in England and introduced into the 
United States and Canada. 

Considerable literature on this sentencing and cor- 
rectional alternative has been generated since that 
time, and at least two major bibliographies are now 
available which reflect that growing interest.” 

There are several issues which should be carefully 
reviewed prior to the decision to begin community ser- 
vice as a sentencing alternative or enhancement. The 
purpose of this article is to review the more significant 
issues and the options available to the judicial and cor- 
rectional decision-makers as each issue is examined. 
The issues include, but are not limited to, judicial and 
correctional philosophy, offender eligibility, criteria for 
selection, organizational models for community service, 
community service investigations, sentencing con- 
siderations, assignments to community service pro- 
grams, supervision, and evaluation. 


Judicial and Correctional Philosophy 


Community service, as with any other sanction, 
should support the overall phileophical orientation of 
the criminal justice system and iis judicial and correc- 
tional decisionmakers specifica ‘.. That philosophical 
orientation—whether it be rehabilitation, restitution, 
deterrence, retribution, punishment, or something else, 
singly or in combination—should be translated into 
community service program goals, objectives, and 


1 18 U.S.C. 3563 (a) (2) (p.157, 98 Stat. 1993). As quoted in Anthony Partridge, ‘“The 
Crime Control and Fine Enforcement Acts of 1984: A Synopsis,”’ Federal Justice Center, 
Washington, D.C., January 1985, p. 8. 


2 See, for example, Burt Galaway, Joe Hudson, and Steve Novack, ‘Restitution and Com- 
munity Service: An Annotated Bibliography,”’ National Institute for Sentencing Alter- 
natives, Brandeis University, Waltham, Massachusetts, September 1983, 132 pp. and “‘Com- 
munity Service: Custom Search,” U.S. Department of Justice, National Institute of 
Justice/NCJRS, Washington, D.C., 1986, 266 pp. 
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orientation. Simply stated, operational decisions should 
be developed from some shared understandings about 
community service as a sentencing alternative—an 
alternative to confinement, to fines, to restitution, 
and/or to other traditional penalties, with special at- 
tention focused upon the offender and the communi- 
ty. Operationally, a community service program 
developed to increase the penalty to an appropriate 
level of deterrence or just desert may be significantly 
different from one established to repay the communi- 
ty for damages that the offenders have done or to help 
the community meet its needs for unpaid workers. 

It is not our purpose to argue here what the pur- 
poses for community service should be, but it is impor- 
tant to emphasize the need for decision-makers to 
specify why community service would be a useful 
sentencing alternative for them. If they state the goals 
that they seek with community service, they can design 
programs to achieve these goals. 


Offender Eligibility 

Community service has been utilized mostly by the 
lower courts for individuals convicted of offenses con- 
sidered less serious, especially misdemeanors, including 
traffic violations. An option to be considered is the use 
of community service for more serious offenders. 
Within the Federal system, even apart from the Com- 
prehensive Crime Control Act requirements, commu- 
nity service has been ordered for white collar and 
corporate offenders, and even for corporations. The 
inclusion of felons, in addition to misdemeanants, ap- 
pears a rational expansion of community service, pro- 
viding that the threat to community safety is always 
considered and minimized. The issue of dangerousness 
clearly is a critical correctional issue. 

Concerns about dangerousness may be reflected in 
mandated exceptions to the utilization of community 
service for persons (1) committing certain types of of- 
fenses, (2) exhibiting particular traits or characteristics 
in their background, such as drug addiction, or (3) com- 
mitting offenses with weapons or violence. Indeed, as 
the question of offender eligibility is considered, it may 
be appropriate to consider whether there is any reason 
why individuals entering into or being processed 
through the criminal justice system, who otherwise are 
deemed appropriate for a judicial or correctional 
release to the community, should be barred from com- 
munity service. This would include adults and juveniles, 
felons and misdemeanants, probationers and parolees, 
individuals and corporations, and those convicted of of- 
fenses as well as those diverted from the justice system. 


COMMUNITY SERVICE 


Selection for Community Service 


Selection for community service requires a dual 
focus: on the offender and on the community. In con- 
sidering individuals, explicit and objective criteria are 
necessary to prevent in community service the sentenc- 
ing disparities which have been so well documented 
nationwide in other sentencing options. It has been 
noted that 

(t)he lack of standards or guidelines means that similar offenders 

can receive very different community service sentences for the 

same offense from a given judge, from two judges in the same 
jurisdiction, or from judges in different jurisdictions.* 

Allegations that community service sentences are 
applied in an unfair or discriminatory fashion also flow 
from a lack of criteria. The question of equity assured- 
ly will surface if the community service sanction is 
applied only to the poor and the minorities or, con- 
trastingly, only to middle- or upper-income offenders. 

In determining selection criteria, the assignment of 
an offender to community service requires attention 
to community safety, to the offender’s attitude and 
special skills or talents, to the seriousness of the of- 
fense, the availability of a suitable community service 
placement, and the wisdom of selecting other sen- 
tencing alternatives. As the community is examined, 

several other important issues emerge, including the 
public’s attitude toward specific offenses and offenders, 
as well as the impact of community service on percep- 
tions of the justice system by the citizenry. It is im- 
portant that the public see community service as both 
a benefit to the community and a reasonable judicial 
disposition of the offender. 

The process by which the criteria are established 
may be as important as the criteria themselves. It has 
been suggested that a “core group of advocates’ — 
consisting perhaps of members of the judiciary, correc- 
tions, and the community—join together to establish 
the standards for selection to community service.‘ 


Organizational Issue: 


A community service program of any size requires 
some administrative structure. The two most common 
administrative entities are the probation agency or a 
volunteer bureau. There may also be a combined ef- 
fort in which the probation agency has some oversight 
of those functions which are uniquely offender- 
connected within the volunteer bureau. In this case, the 


3M. Kay Harris, “Community Service by Offenders,” U.S. Department of Justice, Na- 
tional Institute of Corrections, Washington, D.C., January 1979, p. 45. 


4 p. 11. 
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probation office and the private organization have 
mutually supportive and compatible roles. A third type 
of administrative entity is the private organization 
created solely for the purpose of overseeing communi- 
ty service activities. An example of this third type is 
the Foundation for People, a nonprofit corporation 
established in Los Angeles under the aegis of the Pro- 
bation Office of the U.S. District Court for the Cen- 
tral District of California. One of its several activities 
is to work with Federal courts to arrange as community 
service for white-collar offenders their assistance in the 
vocational training, counseling, and job-placement of 
blue-collar offenders. 

There are several important distinctions which enter 
into the issue of the probation agency, volunteer 
bureau, or other entity providing the organizational 
structure for community service.' The probation agen- 
cy and the volunteer bureau are established in the com- 
munity and have important connections with other 
organizations that already play a role in community- 
based corrections which could serve as the foundation 
for the community service function. Probation, as an 
established part of the criminal justice system, can pro- 
vide a legitimacy and stability to a community service 
program and affect both judicial and community accep- 
tance. Volunteer bureaus long have been involved in 
identifying and matching community needs with in- 
dividuals able to offer a variety of services. 

Regardless of the agency charged with the communi- 
ty service function, it is assumed in this writing that 
the order to community service is usually a condition 
of probation. However, it may be appropriate for com- 
munity service to be ordered by the court without pro- 
bation, particularly for less serious offenses, and in 
those smaller jurisdictions in which the court has con- 
tinuous firsthand contact with the agency providing the 
community service function. The organization with the 
administrative responsibility must be able to provide 
some form of community service investigation, dis- 
cussed below, as well as to supervise community ser- 
vice. Therefore, it must have the authority to insure 
compliance with the court order. 

In making an organizational decision, there is a need 
to focus upon two basic functions—the development of 
some type of plan for joining offenders with communi- 
ty service and for supervision of these offenders in that 
service obligation. These functions parallel the tradi- 
tional investigation and supervision functions of pro- 
bation, but this similarity is not to be interpreted as 
a preference for the probation agency option. Let us 
examine these functions separately. 


5 Ihid., pp. 14-15. 
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The Community Service Investigation 


A number of important issues surface in a communi- 
ty service investigation and report, especially in the 
development of a plan for community service. Some of 
the issues are: 

e What constitutes an appropriate community ser- 

vice investigation? 

¢ What is an appropriate format for a community 
service report? 

e Should there be an investigation and report on all 
individuals eligible to receive a community service 
sentence or only on specific individuals? If the lat- 
ter, is it at the direction of the court, the discre- 
tion of the probation agency or volunteer bureau, 
or upon request by the prosecutor or the defen- 
dant or the defense attorney? 

¢ Should a community service investigation and 
report be separate from, an adjunct to, or part of 
the formal presentence investigation and report? 
Indeed, for some minor offenses, would a com- 
munity service investigation and report be an ap- 
propriate substitute for a presentence investiga- 
tion and report? 

¢ How much (additional) time should be allowed for 
the investigation, the preparation of a report, and 
the development of an appropriate plan? 

¢ Does the community service investigation and 
report require a “specialist” familiar with the 
community and its needs and able to connect of- 
fender and community? 

e Should the community service investigation and 
report be conducted before or after the imposi- 
tion of a community service requirement? 

e Should the agency responsible for the investiga- 
tion and report also be charged with supervision 
of the community service? 

e From an administrative perspective, how many 
community service investigations and reports are 
the equivalent of a presentence investigation and 
report? 


Some Sentencing Considerations 


The addition of community service as a sentencing 
alternative creates several unique issues for the court. 
Obviously, traditional considerations relating to the im- 
position of sentence remain, such as the concern for 
justice, equity, protection of the community, and 
rehabilitation. If there is an order of community ser- 
vice in lieu of confinement in a local custodial facility, 
a question of equivalence arises. At bottom, and as a 
question—how many hours of community service are 
the equivalent of a day in custody? Is it a day for a day, 
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two for one, three for one, or some other ratio? If it 
is a day for a day, then is the equivalent of a 30-day 
jail sentence 30 8-hour days of community service, or 
90 8-hour days? In the interests of fairness and equi- 
ty, these ratios need to be estabiished. 

If on the other hand, the court wishes to impose com- 
munity service instead of a fine—perhaps because the 
offender simply will be unable to pay a fine—what is 
the dollar equivalent of an hour of community service 
work? Is it the minimum wage, the prevailing wage in 
the community, or is it equal to the offender’s normal 
hourly rate—perhaps $4 an hour for one offender and 
$25 an hour for another? Is it more equitable to have 
a uniform ‘equivalency’ or to have equivalence in- 
dividualized? If the latter, one of these offenders could 
work off a $1,000 community service obligation with 
250 hours of service; the other could accomplish the 
same in 100 hours. 

Community service can be thought of as providing 
some of the equity that is credited to the day-fine prin- 
ciple pioneered in Scandinavia and now found in several 
other nations, including Austria and West Germany.® 
Under this principle, an offender is sentenced to a fine 
of his or her earnings for a given number of days, so 
that the amount of money involved varies with the size 
of the earnings. As administered in Sweden, the fine 
is collected by that country’s equivalent of our Inter- 
nal Revenue Service, which collects all taxes or other 
money owed to the government. This agency deter- 
mines the amount of the fine from its records of the 
offender’s past taxable earnings, deducts an amount 
for necessities and dependents, but imposes some fine 
per day of the penalty even on those whose only income 
is from welfare. They collect almost every fine without 
jailing by allowing installment payments with interest 
for those who cannot pay immediately, but attaching 
salaries and even seizing possessions if there is a per- 
sistent failure to pay. Our courts, by imposing a penal- 
ty of a specified number of days of community service, 
are getting the same amount of service from each of- 

fender punished in this way, regardless of contrasts in 
the price that the services of different persons com- 
mand per day when compensated in the free market. 

It seems essential that the court fix both the precise 
number of hours of community service to be performed 
and the period of time during which the obligation is 
to be completed. Regardless of whether the number of 
hours was determined by the nature of the offense or 
the background of the offender, some other ‘‘arith- 
metic” needs to be completed. That arithmetic focuses 


6 See, for example, Hans J. Albrecht, “Recidivism after Fines, Suspended Sentences, 
and Imprisonment,” International Journal of Comparative and Applied Criminal Justice, 
8, (Winter 1984), pp. 199-207 and Robert W. Gillespie, “Fines as an Alternative to In- 
carceration: The German Experience,” Federal Probation, 44, (December 1980), pp. 20-26. 
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on the balance between the number of hours to be per- 
formed and the length of time given for completion of 
community service. An order for 400 hours of com- 
munity service approximately equals 1 day or perhaps 
two evenings of service per week for a year. Is that 
a reasonable assessment when examining all of the 
factors—the offense, the offender, the offender’s family 
and employment obligations, the community’s needs 
for the service to be performed, and the feeling that 
‘“Sustice was done’’? Or would 400 hours of communi- 
ty service over 2 years be more appropriate consider- 
ing all of the variables? 

One last numeric item—there seemingly should be 
both a minimum and maximum number of hours which 
can be ordered. It is assumed that there is some number 
of hours below which the administrative burden to the 
agencies involved in the delivery of community services 
would be inefficient and ineffective, and a number 
above which the offender could not hope to comply with 
the order. While we do not intend to be prescriptive 
here, the courts need to establish a meaningful range; 
perhaps from a 30-hour minimum, equivalent to 1 day 
a week for 1 month for a minor offense or offender, 
to as much as perhaps 400 hours per year for 5 years, 
a total of 2,000 hours of service, for the most serious 
offense or offender that still would permit imposition 
of a community-based correctional alternative. 


Community Service Assignments 


Following an investigation and report, and an order 
by the court for community service, there is a require- 
ment to assign the offender to a specific community 
activity. As noted, this assignment may be made 
through a probation agency, volunteer bureau, or other 
organization designated to administer the community 
service effort. There are two basic perspectives about 
the assignment issue. The first argues for a matching 
of offender and community service on the basis of the 
skills or talents of the offender and the documented 
needs within the community. An often cited example 
is the assignment of a physician ordered to perform 
community service to a program in which medical skills 
may be utilized, such as a public health or “free” 
medical clinic of some sort. This kind of matching of 
abilities and needs may or may not seem as appropriate 
as a second type of matching: attempts to connect the 
community service assignment to the offense commit- 
ted. For example, the assignment of an offender 
without medical service skills convicted of driving 
under the influence to a hospital emergency room— 
where there is considerable opportunity to see the harm 
done by drinking drivers—may not provide much rele- 
vant service. 
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An alternative to either of these two types of match- 
ing is the more-or-less random assignment of offenders 
to community activities as offenders become available 
through the system and community needs are iden- 
tified. Simply put, if two or three projects are identified 
as valid community needs requiring the services of 25 
individuals, one assigns to these projects the next 25 
offenders ordered to community service by the court, 
regardless of the number of hours ordered or the 
special abilities of the offender. The offender may be 
allowed to request participation in one or the other of 
the community services identified. This method has the 
advantage of simplicity, and perhaps some basic equi- 
ty, although it is clear that the hypothetical physician 
mentioned above is not providing the most meaningful 
service to the community, particularly if the community 
service project at that time is clearing trash from the 
side of the road. 

All approaches require basic data about the offense, 
offender, and the community service requirements, but 
the matching approach—in contrast to randomness— 
requires considerably more data about these matters. 
Personal data about skills and abilities are needed, as 
is related information about employment schedules, in- 
dicating hours of the day and days of the week which 
are available for service, and special clothing or other 
needed equipment. Indeed, systems involved in match- 
ing also require considerable specificity about the 
nature of the tasks to be accomplished and the skills 
required of the offender for their accomplishment. A 
large matching system most likely would be computer- 
based, whereas a smaller system might simply use 3- 
by 5-inch index cards. 

A number of other related issues surface about the 
assignment phenomena: what agencies are eligible to 
receive community service? Agencies with a religious 
orientation or involvement might be ineligible because 
of perceived violations of the doctrine of separation of 
church and state, while assignments to political organi- 
zations, public interest or pressure groups, or contro- 
versial collectivities of citizens create other problems. 
Then, too, there are special problems associated with 
organized labor and with some citizen perceptions that 
community service deprives ‘‘honest citizens” of em- 
ployment opportunities. Even apart from the issue of 
legitimacy of organizations to receive services, there 
are questions as to whether such community services 
should be provided to individuals as opposed to 
organizations. . .for example, to individual victims of 
crime. 


Supervision of Community Service 


The supervision function, whether peformed by a 
probation agency, volunteer bureau, or other organiza- 
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tion, also raises some significant issues. Among them 
are questions which focus upon disclosure about the of- 
fender, the offense, and personal background to the 
community organization receiving the offender’s ser- 
vice. Is there a reverse side of that coin which assures 
the offender at least a minimum right to privacy? And 
during the time that the offender is performing com- 
munity service, does the community service sponsor- 
ing agency—the volunteer bureau, for example—have 
some degree of liability for the offender’s behavior? 
Or if the offender is injured while performing communi- 
ty service, are there disability rights vested in that ser- 
vice? And should individuals sponsoring community 
service activities have personal insurance to protect 
them against a variety of potential legal actions which 
may grow from the connection to community service? 
While the charging of fees to offenders for probation 
services has been emerging nationwide, would it be ap- 
propriate for similar charges to be extended for 
community service investigations and supervision? 
Finally, would it be appropriate for the tax-supported 
agencies or the nonprofit community organizations 
receiving community services to pay the court for the 
services received? 

Apart from these issues, there are more traditional 
questions about community service supervision ranging 
from the identification of those who provide it, frequen- 
cy of contact with the offender and the community ser- 
vice supervisor or agency, the nature and schedule of 
reports, reassignment determinations, and the overall 
relationship between probation supervision and com- 
munity service supervision, particularly if two separate 
agencies are involved. 

Under some circumstances, there may be important 
questions raised about compliance with the communi- 
ty service court order. What constitutes a violation: 
would it be a failure to complete all of the assigned 
hours in the prescribed time or, in the shorter time- 
frame, a failure to appear to perform service on one 
or more occasions? Would a belligerent or disruptive 
attitude warrant cessation of a community service 
order? Probation and parole supervision long have had 
explicit conditions or standards of behavior: is there 
a need for a parallel series of community service guide- 
lines for those involved in both the supervision and per- 
formance of community service? 


Evaluation of Community Service 


At a minimum, two areas of community service need 
assessment. The first centers upon measures of of- 
fender success and failure; the second upon some deter- 
mination of cost-benefits. The cost-benefit analyses 
must consider both the criminal justice system and the 
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community. In short, effectiveness and efficiency are 
required targets for analysis. 

Definitions of success and failure for offenders in- 
volved in the many varieties of community corrections 
long have been troublesome. Although we do not ad- 
dress that conflicted arena here, we note that communi- 
ty service does not make those assessments simpler, 
but rather more complex. An overall evaluation should 
go beyond that which could be generated by data as 
to whether or not the offender completed the required 
number of hours of community service within the court- 
ordered period of time. 

Several examples may illustrate the complexity. The 
first focuses upon the definition of success and failure 
by asking about how the two are related in probation 
and community service. As an example: consider an 
offender who successfully completes a court-ordered 
community service obligation but is declared in viola- 
tion of probation for behavior that is not related to the 
community service. How is that overall offender per- 
formance to be assessed? 

It costs are the focus of evaluation, two quite dif- 
ferent sets of cost data may be examined. The first may 
be the value of services provided the community—these 
calculated at some arbitrary hourly or daily rate such 
as the national minimum wage or an average local 
wage. The overall dollar value of the services provided 
are the number of hours of service multiplied by the 
value of those hours for a given period of time. 

A second set of data may be derived from the ‘‘sav- 
ings’’ obtained by having offenders provide communi- 
ty service instead of being in local custody. This may 
be calculated as the daily custodial rate multiplied by 
the number of confinement days not served. It is quite 
probable that estimates of monies saved by the justice 
system from non-incarceration of offenders who are 
performing community service may be markedly dif- 
ferent from estimates of the value of the community 
service developed from hourly or daily wage com- 
parisons, and that the two might be added. This dif- 
ference would grow if calculated to include welfare 

assistance given to families of confined offenders. If 
community service serves as an alternative to the 
capital costs of constructing a custodial facility, the 
savings—even when prorated in some fashion—-become 
enormous. And if these community services generate 
activities and projects which otherwise might not have 
been accomplished—that is, things which the communi- 
ty could not have done without these court-ordered 
services—perhaps some other dollar equivalents would 
be justified. 

Finally, improvements in community feelings about 
“justice” generally and the criminal justice system 
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specifically on one hand or the improvement of the of- 
fender’s personal feelings of self-worth which may be 
generated from performing a service to the communi- 
ty on the other, cannot be measured readily, but never- 
theless need assessment. 


Some other issues 


Clearly, the issues identified above are not a com- 
plete listing, not only because of space limitations, but 
also because issues are emerging as the utilization of 
community service expands and new concerns evolve. 
At this point, we simply would identify some other 
questions. 

e Because of the rapid growth of the community 

service sentencing option nationwide, is there now 
a need for professional community service associa- 
tions at the national, state, and local levels? 

e Is there a need for the development of prescrip- 
tions about the use of the community service op- 
tion and, if prescriptions are appropriate, what 
organizations and agencies should be involved in 
standard-setting? 

e Should there be statutory authority for the use 
of community service, or is the use of that option 

_ clearly inherent in the sentencing powers of the 
courts? 

e What is the appropriate priority for insuring com- 
pliance with court orders that direct two or more 
actions, for example, a fine, restitution, and per- 
formance of community service? 

e As related to the very complicated issue of “what” 
constitutes community service, should offender in- 
volvement in education and training programs be 
credited to the community service obligation? 

¢ Would it be appropriate to order completion of a 
project (an attorney, for example, ordered to 
prepare a specific number of wills for the elderly 
poor) instead of a specified number of hours? 

e And a host of other issues; including the ap- 
propriate location for community service offices; 
whether to focus upon one or two large agencies 
to receive community service (example: a 
Veterans Administration hospital and the Red 
Cross) or divide the available service among many 
community agencies; how to minimize reporting 

requirements that might be placed on agencies 
receiving the service, which are time-consuming 
and generally considered onerous; the selection, 
composition, and utilization of local advisory com- 
mittees; methods for obtaining public understand- 
ing and support of community service; and so on. 
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Summary 


Community service as a sentencing option has an 
operational history of about 15 years. There is every 
reason to believe that its utilization in America and 
elsewhere will expand significantly during the next 
decade. Because it has evolved and grown so rapidly, 
there has not yet been adequate time or attention given 
to identification of the issues that surround its usage 
or to develop standards for that usage. Indeed, there 
is some evidence of a failure to understand that the 
many issues which have been or yet may be identified 
are completely interrelated, one with the other. 
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The authors have not been prescriptive but would 
argue that there is a mandate to examine carefully a 
number of issues about community service. Some of 
these have been identified—judicial and correctional 
philosophies, offender eligibility and selection criteria, 
organizational arrangements, community service in- 
vestigations and supervision, sentencing considera- 
tions, community service assignments, and evaluation. 
If community service is to become a truly viable sen- 
tencing option, these areas need thoughtful considera- 
tion by those academicians, administrators, practi- 
tioners, and researchers concerned with criminal 
justice. 
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The Alcoholic, the Probation Officer, and AA: 
A Viable Team Approach to Supervision 


BY EDWARD M. READ 
United States Probation Officer, District of Maryland, Hyattsville 


around the country with alarming frequency. 

Although alcoholism has always held a high cor- 
relative relationship to crime statistics (Lieberman and 
Haran, 1985; Cunnigham, 1980), community sentiment 
towards the drunk driver has become much less 
tolerant. Responding in kind, state and local legislative 
systems have beefed up enforcement, prosecution, and 
sentencing of the drunk driver. Consequently, and in 
the interests of serving our respective communities, 
probation officers are finding themselves at a pivotal 
juncture in the lives of many functioning (and not quite 
so functional, of course) alcoholics. 

Unfortunately, practical treatment literature is 
scant at best, and we are all too often left without 
knowledgeable direction. Many alcoholics do not fall 
neatly into our pre-existing supervision models. They 
have special problems which require specially design- 
ed solutions and intervention techniques. 

In view of this, we hope to advance a relatively sim- 
ple treatment response model, the composition of which 
focuses on an honest acceptance of alcoholism as a 
disease, an appropriate and entirely positive 
(therapeutic) use of our authority as probation officers, 
and an effective introduction of the client to Alcoholics 
Anonymous (AA) with consistent and closely monitored 
followup. 


N LCOHOLICS ARE entering probation offices 


A Problem 


The problem might not only be the alcoholic and his 
obviously abusive drinking pattern. Some of it may lie 
with us as well. Our personal feelings about alcohol, 
our experiences with family members, and even our 
consumption patterns can pose a formidable barrier to 
successful intervention. It is a greatly misunderstood 
condition with a substantial variation of ideas, at- 
titudes, and definitions. An essential re-education pro- 
cess is in order which includes a close examination of 
our own insecurities and prejudices as they may relate 
to our work with the alcoholic. This may be difficult 
for some. Alcoholism is a pervasive disease which has 
undoubtedly touched many of us personally. It is a 
disease which has absolutely no regard for class or 
socioeconomic distinction. Nor is it always a very visi- 
ble disorder outside the family setting. In fact, the over- 


whelming majority of alcoholics are unwittingly mask- 
ing their disease by continued employment, home 
ownership, and even upward career mobility. 

The re-education process must begin at home by put- 
ting to rest certain widespread myths about alcoholism. 
Gone should be the days of probation officers casually 
describing their alcoholic clients as weak-willed or 
morally insufficient. Alcoholism is an insidious disease, 
and we should be discussing an alcoholic’s denial pro- 
cess, his powerlessness over drinking, and even 
perhaps his physiological predisposition to the drug. We 
must also try and move beyond our pessimism. Incor- 
porating an honest respect for the possibility of 
recovery is an essential beginning for us all. 


The Alcoholic 


The alcoholic suffers from a progressive disease, the 
primary symptom of which is denial. Therein lies our 
challenge. What should be recognized and accepted as 
much is that this facet of the disease is not something 
for which the alcoholic is initially responsible. It is not 
his fault, in other words. The alcoholic drinks because 
he has to, not just because he wants to; this is especially 
so during the middle to late stages of the disease. As 
Phelps and Nourse (1986) so aptly point out, “It is a 
baffling, powerful, cunning disease that hides its 
presence so skillfully that it is not even recognized by 
the vast majority of its victims or their doctors.”’ This 
is an area deserving of extreme caution in our day-to- 
day work with alcoholics. If not fully cognizant of this 
process, and especially when coupled with possible per- 
sonal resistance or ‘“‘enabling’’ tendencies, we can easily 
fall prey to the alcoholic’s clever but manipulative 
excuse-making (Cunningham, 1980). The result will be 
a dangerous delay in the delivery of services or 
treatment. 

How often we listen to our clients confidently relate 
to us their recent experiences with alcohol, the theme 
of which centers on their “‘control’’ or recent “‘cut- 
back” triumphs. Sometimes convincing indeed, we may 
begin to doubt our abstinence directives. But if allowed 
to persist unbridled, or if overlooked and minimized, 
our clients will only languish longer in the midst of their 
denial. And meanwhile, the disease worsens. Most 
social drinkers would have little difficulty putting down 
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the bottle at the slightest hint of adverse action. Not 
so with the alcoholic, and this needs to be addressed 
openly with him. As widely respected authors Milam 
and Ketcham (1981) write, ‘Alcoholics can never safely 
return to drinking because drinking in any amount will 
sooner or later reactivate their addiction.”’ Alcoholics 
are physiologically incapable of processing alcohol the 
way normal drinkers do. And this means any amount. 
Once again, we have a commonly held misconception 
which assumes that what characterizes an alcoholic is 
solely the massive quantity he consumes. Not so. There 
are, indeed, a few “heavy” drinkers who do not have 
the disease of alcoholism, they do not drink against 
their will, and controlled consumption remains intact. 
It is the effect the alcohol has on the individual over 
time and what it does to him which emerges as a key 
factor (Phelps and Nourse, 1986). Some alcoholics may 
drink what appears to be only a moderate amount to 
many of us and yet still encounter “‘problems”’ (change 
of personality, marital discord, irresponsible behavior). 
However, unlike nonalcoholics, they persist in their 
drinking despite these obvious negative consequences. 
The primary supervision goal should be abstinence, and 
we must learn to resist the alcoholic’s natural inclina- 
tion to divert, distract, and minimize his personal con- 
sumption habits. 

Alcoholism is a progressive illness with strikingly 
predictable stages of advancement (Milam and 
Ketcham, 1981). The early, adaptive stage of the 
disease (for most alcoholics, that is) has as its hallmark 
one’s ability to increase alcohol intake and still func- 
tion normally—thus the importance of high blood 
alcohol content levels absent visible signs of intoxica- 
tion. The middle stage of the disease is characterized 
by physical dependence, craving, and loss of control. 
The disastrous final stage of the illness will be marked 
by severe physiological deterioration, social isolation, 
and eventually death. There is no need here to concen- 
trate on an in-depth analysis, description, or validation 
of alcoholism as a progressively fatal disease. As AA 
literature states so simply, there are but three alter- 
natives facing the drinking alcoholic: jail, mental 
hospital, or death (Alcoholics Anonymous, 1984). Think 
about personal friends, relatives, or acquaintances 
touched by alcoholism. What was the end result for 
them, short of complete abstinence? As probation of- 
ficers we must face this glaring reality. Why? Because 
our job will be to help translate this concept for the 
alcoholic so that he may be able to accept the inevitable 
destiny of his own disease. Otherwise, why stop 
drinking? 

A bleak picture has been painted, but alcoholism is 
not a hopeless condition. Far from it, in fact. Most of 
us, either consciously or unconsciously at one time or 
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another, have subscribed to the misguided notion that 
unless the alcoholic sincerely wants help, he will be 
doomed to become alcoholism’s sure victim. There is 
absolutely no evidence to support such thinking. Even 
recovering alcoholics in AA admit, of their first en- 
counter with the “program,” that the last thing on their 
mind at the time was an honest desire to stop drink- 
ing. Furthermore, and as Milam and Ketcham (1981) 
write, “the alcoholic may lie, steal, and cheat to pro- 
tect his right to drink. But his deceptions and refusals 
are no indication that treatment will fail. No matter 
how fiercely the alcoholic fights those who want to help 
him stop drinking, he can be helped more often than 
not.”’ Our cynicism must be dispelled. Alcoholics are 
generally quite sensitive individuals who are skilled in 
identifying loopholes, inconsistencies, and convic- 
tionless stances on the part of professionals. Probation 
officers have enough barriers to the recovery process 
as it is, and this is one facet of our work over which 
we do have control. 

Four areas crucial to the understanding of the 
alcoholic have been discussed in this section. First, we 
must both respect and understand an alcoholic’s power- 
ful denial system. Second, we must stand with convic- 
tion behind our expectations for complete abstinence. 
Third, we must be convinced ourselves of the pro- 
gressive nature of the illness. And fourth, we must 
honestly believe in the potential for individual recovery. 


The Probation Officer 


For the purposes of this article, we are assuming the 
alcoholic has already been identified as such (either by 
the probation officer himself, the court, or an outside 
professional). Hopefully, and this unfortunately does 
not seem to occur with near enough frequency, the 
court will have already imposed a special condition ban- 
ning alcohol consumption while on supervision. But 
even if there exists no such formal court support, an 
individual probation officer is certainly not precluded 
from insisting upon his own directive to that extent. 
The key here stands with the probation officer’s skill 
in justifying (to the client) the no drinking requirement. 

So, an initial supervision priority should be placed 
upon an education process through which the alcoholic 
will begin to see the disturbing relationship between 
his continued compulsion to drink and the existence of 
very real adverse consequences. This assumes, and 
rightfully so, that the probation officer possesses a good 
working knowledge of the illness, its etiology, and its 
progression. Educating our clients will only work to 
the extent we have accepted a similar responsibility. 

But education alone will usually not suffice. As writ- 
ten in Alcoholics Anonymous (1984), the AA bible 
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(commonly known as ‘“‘The Big Book’’), “‘the actual or 
potential alcoholic, with hardly an exception, will be 
absolutely unable to stop drinking on the basis of self- 
knowledge.” For years it was mistakenly held that 
alcoholics would be unable to initiate recovery unless 
a meaningfully low “bottom” had been reached, one 
which required family loss, job loss, and consequent 
complete personal devastation. Fortunately, even the 
experts in AA have changed their thinking in this 
regard. They write, ‘alcoholics who still had their 
health, their families, their jobs, and even two cars in 
the garage, began to recognize their alcoholism (Twelve 
Steps and Twelve Traditions, 1984). In their day-to-day 
contact with newcomers, AA’s began to espouse the 
necessity of raising their “bottoms” to the point it 
might ¢ “fect or “‘hit’’ others. By reaching back in their 
own drinking histories they could show that even years 
before they lost full control, alcohol had been no mere 
habit. 

Most probation officers cannot necessarily do this 
for their clients. Perhaps then the probation officer 
should endeavor to hasten the delivery of a “‘bottom’”’ 
to the alcoholic in spite of himself and his powerful 
denial system. As Cunningham (1980) alluded, we 
should strive through forced enlightenment, if you will, 
to create an artificial “bottom’’ around which the 
alcoholic may have difficulty maneuvering. This is the 
therapeutic use of our authority taken in close associa- 
tion with our knowledge of the disease itself. Specifical- 
ly, it means lowering pain thresholds, creating 
discomfort by insisting upon complete abstinence, 
nonacceptance of ‘‘controlled”’ drinking behavior, possi- 
ble returns to court for violations, and even jail. The 
result just may be that crucial connection between an 
alcoholic’s continued drinking, his tenuous court status, 
and ultimately his powerlessness over the drug. 

Those of us uncomfortable with the therapeutic use 
of confrontation as a supervision tool will be put to the 
test. But in most cases, and to varying degrees in all, 
it will behoove us to try and accept the possibility of 
long-term benefits the assumption of such a posture 
may have, no matter how distasteful it is initially 
perceived. 

Of course, we must not ignore the relapse nature 
of this disease (Whitfield, 1985). And although this 
facet of alcoholism is worthy of a separate article all 
to its own, it should be acknowledged as an important 
example of an alcoholic’s struggle with his addiction. 
Suffice it to say that you will know when a relapse is 
a relapse and not simply an alcoholic’s refusal to try 
to stop. 

Calling upon other available community resources 
should not be resisted. The experts in the field all stress 
the need for a multifaceted approach to treatment 


which focuses equally on group counseling (not to be 
confused with AA), AA, and other self-help groups 
available for the nonalcoholic family member. The 
client should not have the option of choosing his own 
treatment plan. And more often than not, the proba- 
tion officer will find himself compelled to insist upon 
regular attendance. Verification procedures should be 
employed and noncompliance should not be viewed 
lightly. 

The use of portable breathalyzers (especially during 
initial sessions) as means of assuring a client’s commit- 
ment to sobriety should be welcomed. It is not uncom- 
mon for an alcoholic to be sitting quietly in our office, 
seemingly unintoxicated, and yet possess a blood 
alcohol content of .20 or above. This individual did not 
simply have a few beers before bed last night. The 
breathalyzer must be accepted as an additional 
therapeutic tool, not an intrusive violation of a probably 
nonexistent mutual trust. Use it frequently. If your 
client is alcohol-free on a consistent basis it just may 
be a measure of progress. If not, it shows where more 
work is required. 

Our work with clients should not be confined to the 
office. We need to be in the field on a consistent basis 
talking with family members and others who have ef- 
fect on the client. Nonalcoholic family members require 
education as well. And they can provide excellent in- 
sight into what our client may actually be doing about 
his problem. Community agencies to which our client 
has been referred should also be visited regularly. It 
should be no surprise to those of us in the field that 
often our client’s description of his activities bears a 
marked dissimilarity to that of our collateral sources. 
Once again, the forces of denial become disturbingly 
evident. 

We have begun to outline some of the potentially 
constructive supervision tools required for treatment 
of the alcoholic client by the probation officer. But self- 
knowledge, education of the client, and therapeutic con- 
frontation as means of hastening or raising a “bottom” 
for the client must not end here. Most alcoholics re- 
quire introduction to the experts in personal recovery 
which should include a closely monitored and educated 
exposure process. 


Alcoholics Anonymous 


One can hardly fail to take notice, within almost all 
books, articles, or papers devoted to the study of 
alcoholism, of AA’s reputation as a profound winner. 
Granted, it may not be suitable for all. However, the 
plain truth shows a surprising percentage of those few 
who do recover seem to find solace within the 
fellowship of Alcoholics Anonymous (Wholey, 1984). 
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Dr. Charles Whitfield, a prominent practitioner in the 
field and author of Alcoholism and Spirituality (1985), 
has gone so far as to model his entire therapeutic ap- 
proach (and philosophy of recovery) along the lines of 
AA’s steps. He writes at one point in his book, 
“Alcoholics Anonymous may be the most important 
phenomenon of the 20th century. The Twelve Steps of 
AA—the heart of the program—are the result of the 
wisdom of many recovering alcoholics who were strug- 
gling to stay sober and to improve their lives, and who 
did so.”’ 

So, we hardly lack the evidence supporting our 
endeavors to introduce the alcoholic to AA. However, 
a simple directive or instruction by a probation officer 
to his client to attend a certain amount of meetings per 
week will simply not suffice. For as Milam and 
Ketcham (1984) state, ‘‘most recovering alcoholics. . . 
have the same reservations about AA that non- 
alcoholics have, envisioning AA members as a group 
of losers and scruffy fanatics speaking a mumbo-jumbo 
of love, spiritual renewal and brotherhood.” It seems 
to be as widely misunderstood as the disease itself, and 
if the probation officer is to be successful in making 
his referral, he must be qualified to sell his product. 
Now this is not to suggest the probation officer requires 
the capacity to explain in specific detail how the pro- 
gram functions (even AA’s will shun such queries—“‘it 
just works’). What it does imply is some basic 
knowledge of what AA is and is not. AA is not a 
religious program but it can be a spiritual one. AA 
might ruin one’s drinking but there will be no coercion 
to stop. It is a program of attraction and not one of 
promotion. AA is an ongoing process and personal 
transformation to accept life on its own terms without 
alcohol and not an event designed to “‘cure.’”’ AA’s on- 
ly requirement for membership (and indeed its primary 
purpose, i.e., to help the alcoholic stay sober) is a sim- 
ple desire to stop drinking. It does not insist upon an 
“thonest”’ desire to do so. AA members are your 
neighbors, your coworkers, and your leaders, not skid 
row losers. These are but a few of the distinctions with 
which a probation officer should feel comfortable. 

One of the most effective ways of expanding our 
knowledge base is by actually attending a few AA 
meetings. Most metropolitan areas have a virtual pot- 
pourri of meeting formats and styles. Some are open 
“‘speaker’s’’ meetings and available to anyone in- 
terested. Customarily, two recovering alcoholics will 
tell their stories (both pre-AA and post). To those in 
the audience who are recovering this is often a helpful 
reminder of from whence they came and of their con- 
tinuing progress. For others, perhaps the doubters, it 
can provide a potential life-saving identification pro- 
cess. There are open (i.e., to nonalcoholics as well) 
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discussion meetings and closed (alcoholics or those who 
think they have a problem) discussion groups. AA’s will 
be talking about their recovery on a variety of different 
levels. Finally, and in most areas, you will find ‘closed 
step meetings” where members will usually be discus- 
sing their personal experience with a particular “‘step”’ 
of the program. 

A probation officer should become aware of these 
different meeting types and be capable of specifically 
pointing them out to the prospective newcomer in the 
local directory of meetings. A notation will usually be 
made distinguishing one from the other in the direc- 
tory. Having helpful AA literature on hand in the of- 
fice (and certainly the directory itself) should be the 
rule and not the exception. It goes without saying that 
the probation officer should eventually become 
somewhat conversant on the 12 steps themselves. A 
widely used guide published by AA is entitled Twelve 
Steps and Twelve Traditions and is available for pur- 
chase at many meetings or through the local AA ser- 
vice organization found in most telephone books. 

Most of us are accustomed, to some degree at least, 
in the making of an AA referral. Our verification slips 
are being discovered in many local meetings, and we 
are occasionally experiencing pockets of AA communi- 
ty resentment at the influx of ‘‘slip signers.” The thing 
to be remembered here is that AA as a whole has little 
regard for how the newcomer arrives. On the other 
hand, and because each individual AA group is self- 
governing (they prefer to use the term autonomous), 
some meetings may resist the signing of court slips. 
This is particularly true in more rural settings. In 
metropolitan areas, the client can simply be encouraged 
to pick another meeting and attend elsewhere. 

Now is the time for discussion of several supervi- 
sion hints and monitoring practices which could 
enhance an individual client’s experience with AA. Do 
not be shy about insisting upon five to six AA meetings 
per week. This is not excessive. Most newcomers ar- 
riving at AA on their own are encouraged by others 
in the program to attend 90 meetings during their first 
90 days of sobriety. Length of time between the last 
drink, at least initially, can be very important to the 
newly sober alcoholic. Stress regular attendance at the 
same meetings each week. The client will begin to see 
others recover and might find himself more prone to 
opening up as he begins to feel comfortable. Suggest 
a good mixture of speaker’s meetings, discussion 
groups, and closed step meetings. One could easily be 
lost to the corner of a large speaker’s meeting and 
never risk talking to anyone. Step meetings tend to be 
the smallest, and their members very serious about 
recovery. Firmly encourage the acquisition of a spon- 
sor, someone in the fellowship with a few years of 
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sobriety, willing to offer an insider’s view of AA to the 

newcomer. Sponsors are usually eager to accept such 

a role as it offers them an opportunity to give back 

some of what they have received. Do not be reluctant 

to telephone the sponsor and inquire as to a person’s 

progress. Engage your clients in discussions about AA 

and what transpires. If he is attending a few step 
meetings (and he probably should be), ask him to talk 
about a particular step. Not only will your expression 
of interest be therapeutic for the client, but you will 
also quickly learn to tell whether or not he is actually 
going to meetings. During your office visits and when 
collecting verification slips for your file,do not dismiss 
the slips lightly. Are they naming meetings which ac- 
tually exist in the directory? Do you notice glaring 
discrepancies with some of the signatures found in dif- 
ferent places (potential forgery) or a preponderance of 
full names (AA’s will generally write their first name 
and the first letter of their last, but this is by no means 
a steadfast rule)? Finally, remember a person’s sobriety 
date (his last drink) if at all possible. Congratulations 
and support are in order at significant time intervals 
such as 3 months, 6 months, and 1 year. 

With steady attendance, sponsorship, and probation 
officer support and monitoring, more than one highly 
resistant client has been seen capitulating to the in- 
fluence of AA. 


Conclusion 


Probation officers, many not professionally trained 
alcohol counselors or therapists, are encountering 
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growing caseloads of problem drinkers and alcoholics. 
A significant challenge is posed here and a professional 
response required of us by the community and the court 
for whom we work. We have tried, on the basis of cur- 
rently accepted definitions, treatment practice, and 
etiology, to advance a therapeutic framework for use 
within the probation supervision setting. In our view, 
it is possible to formulate an important alliance com- 
prised of the alcoholic, the educated probation officer, 
and AA which stands a good chance of success. But 
at times, our greatest measure of success may remain 
totally unobserved—the probation failure returning to 
AA at a later date, knowing of no other place to turn 
for help (but at least he now knows). 
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The Perceptions and Attitudes 
of Judges and Attorneys Toward 
Intensive Probation Supervision 


By ARTHUR J. LURIGIO, PH.D.* 


Introduction 


ROBATION IS no longer a sentence reserved for 
Pis:tine misdemeanants or petty offenders. Ac- 

cording to available statistics, the number of per- 
sons placed on probation has increased steadily 
throughout the 1980’s and has begun to constitute a 
growing proportion of hardcore felony cases (Bureau 
of Justice Statistics, 1984). Moreover, a widely publi- 
cized Rand Corporation study revealed that 65 percent 
of the felons on probation in Los Angeles and Alameda 
counties (California) were rearrested during the course 
of their sentence—many of them for serious offenses 
such as burglary, assault, and robbery (Petersilia, 
Turner, Kahan, and Peterson, 1985). Another sober- 


- ing conclusion of the research was the finding that the 


instant offenses and criminal histories of 25 percent 
of the offenders granted probation were indistinguish- 
able from those of criminals who were sent to prison. 

While it remains unclear whether Rand’s results 
generalize to other settings, there are few reasons to 
suspect that felony probationers in Los Angeles coun- 
ty are systematically different from similar types of of- 
fenders in comparable urban areas. In response to the 
apparent public threat posed by felons on probation and 
broader changes in correctional policies, which em- 
phasize community protection over offender rehabilita- 
tion (see Harris, 1982), the spectrum of criminal justice 
sanctions has widened to accommodate an ‘“‘in- 
termediate’ sentencing alternative that is more 
punitive and restrictive than regular probation but 
allows offenders to essentially retain their freedom in 
the community and avoids the stultifying and costly ef- 
fects of imprisonment. This innovative and relatively 
new approach is referred to as Intensive Probation 
Supervision (IPS). 

To date, little is known about the attitudes and per- 
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ceptions of court personnel toward IPS, or about their 
notions regarding the kinds of impact they expect such 
programs will exert on the criminal justice process. Un- 
derstanding reactions to IPS from those outside the 
immediate ranks of the program and the department 
administering the program is a requisite first step 
toward overcoming any obstacles or resistance to suc- 
cessful implementation (cf. Cochran, Corbett, and 
Byrne, 1986). Indeed, ‘‘key actors’ in the system may 
often be instrumental in assisting IPS staff to initiate 
and maintain program operations. 

The research described in the present report was 
therefore designed to assess the views of judges and 
attorneys toward the IPS program in Cook County 
(Chicago), Illinois. It was hoped that eliciting their 
responses in a self-report questionnaire would provide 
practitioners with the data necessary to make informed 
program changes that would result, ultimately, in a 
greater number of cases being recommended and 
sentenced to IPS. 


Intensive probation supervision programs 


Although many experimental IPS projects, which 
were based on the premise that reduced caseloads and 
more contacts would lead to better outcomes (Baird, 
1983), had been in existence for more than a decade 
(see Banks, Portor, Rardin, Siler, and Unger, 1977), 
it is only in recent years that fully implemented IPS 
programs began appearing with great frequency. 
Presently, intensive supervision models have been im- 
plemented statewide in nine states including Texas, 
Georgia, Florida, New Jersey, Arizona, Utah, 
Oklahoma, Connecticut, and Vermont. At least 20 
other states have administered programs in selected 
sites or counties, while many projects are in the plan- 
ning stages of development (Byrne, 1986). The ex- 
pressed philosophies, designs, and target populations 
of these programs differ somewhat from jurisdiction 
to jurisdiction. Nonetheless, the principal objectives of 
most IPS projects are to: (a) divert offenders from 
prison to diminish the financial burden of incarceration 
and alleviate the problem of prison overcrowding and 
(b) promote public safety by ensuring that serious 
criminals on community release will be subject to close 
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surveillance and held to a higher standard of account- 
ability through restitutive and community service ac- 
tivities (Baird, 1983). 

A number of program evaluators have conducted 
research to study whether IPS programs are meeting 
their articulated objectives. The results of these in- 
vestigations have been quite promising. A study in 
Wisconsin, for example, which tracked IPS and non- 
IPS offenders during a 2-year interval, indicated that 
offenders in the intensive surveillance group were less 
likely to be arrested, to abscond, and to violate the con- 
ditions of their probation (Baird, 1983). More recent 
evaluations have demonstrated that IPS has been ef- 
fective in diverting offenders from prison and in 
yielding a resultant cost savings in penal expenditures 
(e.g., Erwin, 1986). Additional studies have shown that 
intensive supervision projects were able to successful- 
ly maintain serious offenders in the community with 
a minimal risk of their being rearrested for personal 
or violent offenses (e.g., Pearson and Bibel, 1986). 


A description of IPS in Cook County 


The Cook County Adult Probation Department re- 
ceived support from the Administrative Office of the 
Illinois Court to implement an IPS program in 
mid-1984. The structure of the program closely 
resembled Georgia’s IPS model of selection and 
monitoring (Erwin, 1984). In designing the project, the 
state’s primary goal was to safely divert offenders from 
prison to effective community supervision and 
reintegration. 

An extensive screening process was instituted to 
determine the eligibility of offenders for the program. 
The screening process includes a field assessment com- 
ponent which evaluates an offender’s risk potential, 
willingness to participate in the program, and proclivity 
to engage in dangerous behavior. Criminals possessing 
a history of violent offenses, requiring residential drug 
treatment, or failing to provide a verifiable address are 
excluded from consideration. Further, eligible criminals 
must have already been sentenced to the Illinois 
Department of Corrections (IDOC) for a felony convic- 
tion. Based upon the outcome of field assessment, of- 
ficers formulate a supervision plan and formally recom- 
mend IPS as an alternative to incarceration. If the 
sentencing judge subsequently deems the offender 
suitable for intensive supervision, then the court order 
dictating imprisonment is vacated and the offender is 
deflected to the program. 

In addition to encompassing the statutory conditions 
of probation, Cook County IPS includes community ser- 
vice activities, mandatory curfew restrictions, multi- 
ple weekly contacts with supervising officers, and an 

enforced prohibition against illicit drug use. For a 
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period of 12 months, offenders proceed through the 
program in a series of three graduated phases—each 
of which represents a gradual tempering of the pro- 
scriptions and requirements of IPS—until they are com- 
mitted to regular supervision as the final leg of their 
statutory time on probation. 

An evaluation of Cook County IPS following its first 
year of implementation tested the performance of a 
matched group of maximum risk regular probationers 
against those sentenced to the program and examined 
the judgments and perceptions of program personnel 
toward IPS operations and procedures (Lurigio, 1986). 
Results demonstrated that IPS probationers were less 
likely to violate their probation because of a new ar- 
rest. Moreover, when compared to regular proba- 
tioners, IPS offenders had satisfied their financial 
restitution with greater regularity, were more often 
engaged in verified participation in adjunctive treat- 
ment and educational activities, and did not commit a 
single crime against person during the first year of the 
program. Finally, findings showed that the program 
had yielded considerable savings to the state through 
its monitoring of criminals who otherwise would have 
received a sentence to prison. 

Despite these notable accomplishments, Cook Coun- 
ty’s program had fallen far short of reaching its full 
potential with respect to caseload size. Efforts to in- 
crease the number of IPS cases by modifying offender 
selection procedures had met with only modest success. 
Because the existing mode of intake was highly depen- 
dent upon the interprofessional cooperation and wil- 
lingness of judges and attorneys to utilize the program, 
the department decided to conduct a survey of their 
attitudes, perceptions, and opinions about intensive 
probation supervision in Cook County. In addition to 
being a tool for gathering information that would 
translate into more IPS cases, the actual administra- 
tion of the survey was intended explicitly to enhance 
awareness of the program and to increase the salience 
of IPS as a sentencing option. 


Method 
Sample and procedure 


Self-report questionnaires were administered to the 
presiding judges, state’s attorneys, and public 
defenders assigned to the 46 criminal and pretrial 
felony circuit courts in Cook County, which can poten- 
tially hear cases that are eligible for the IPS program. 
One public defender and state’s attorney from each. 
courtroom was chosen randomly to receive a survey 
through his or her respective office, while judges’ 
surveys were forwarded directly to their chambers. In 
addition, a sample of 100 Cook County criminal at- 
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torneys in private practice were asked to participate 
in the study. Names of the private attorneys were 
drawn randomly from an exhaustive list of attorneys 
who practice law in the Cook County criminal courts. 
Private attorneys were mailed questionnaires on two 
occasions, including a follow-up mailing for those who 
had not responded initially. 

Fifty-six percent of the judges (N = 26), 83 percent 
of the public defenders (N=38), 59 percent of the 
state’s attorneys (N = 27), and 53 percent of the private 
attorneys (N =53) completed the survey. Table 1 sum- 
marizes the demographic characteristics of the four 
samples and the length of time they have been 
employed at their present position. As shown, the 
samples were comprised overwhelmingly of whites and 
males. The average age of the respondents was 43, with 
judges decidedly the oldest group and state’s attorneys 
and public defenders the youngest. Judges and private 
attorneys were employed at their present positions 
substantially longer than public attorneys. 


Questionnaire contents 


The IPS survey consisted of 30 closed- and open- 
ended items that were developed to measure four con- 
tent domains relating to respondents’: (a) awareness 
and utilization of the program; (b) judgments about pro- 
gram intake and selection strategies; (c) ratings of IPS 
and its personnel; and (d) recommendations regarding 
program changes. Also, a special subsection of the 
questionnaire was designed for potential respondents 
who had not previously heard about IPS in Cook Coun- 


TABLE 1. DESCRIPTION OF SURVEY RESPONDENTS 


Public Private 
Judges Defenders Prosecutors Attorneys 
Sex 
Male 88% 71% 81% 83% 
Female 12% 29% 19% 17% 
Race 
White 88% 97% 100% 77% 
Black 12% 3% 0% 23% 
30-34 0% 32% 37% 15% 
35-39 0% 50% 44% 34% 
40-44 11% 18% 19% 32% 
45-49 23% 0% 0% 11% 
50 and over 66% 0% 0% 7% 
Years employed at 
present position 
1-5 31% 37% 41% 19% 
6-10 27% 42% 41% 23% 
11-15 15% 21% 18% 38% 
16 and over 27% 0% 0% 21% 
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ty. These participants were instructed to base their 
responses on the introductory material describing the 
program, which was given on the first page of the 
survey. 


Results 
Levels of awareness and utilization of the program 


All of the judges returning the survey reported being 
aware of IPS. Levels of awareness were also very high 
among participating public attorneys, with 91 percent 
of the public defenders, and 85 percent of the state’s 
attorneys revealing knowledge of the program. How- 
ever, only 18 percent of the responding private attor- 
neys in the random, city-wide sample acknowledged an 
awareness of IPS and its operations. 

A majority of public defenders (89 percent), state’s 
attorneys (78 percent), and judges (69 percent) reported 
first learning about IPS from the Adult Probation 
Department. According to respondents in the three 
samples, their primary sources of information regard- 
ing the program were the IPS program supervisor (52 
percent), IPS probation officers (34 percent), non-IPS 
probation officers (13 percent), and the deputy chief 
administering the program (11 percent). 

When asked how often they utilized or recommended 
IPS as a sentencing option, 43 percent of the public 
defenders, who were aware of the program, responded, 
“very often” or “quite often,’’ whereas only 15 per- 
cent of the state’s attorneys and 10 percent of the 
judges indicated that they utilized the program with 
any high degree of frequency. In addition, results 
showed that 66 percent of the prosecutors and 37 per- 
cent of the judges who knew about IPS “rarely” or 
‘never’ recommended it for offenders. Overall, more 
than half of the judges reported a moderate level of 
program utilization, with 53 percent revealing that they 
“sometimes” utilized or recommended IPS as an alter- 
native sanction. 

Although relatively few of the private attorneys had 
knowledge of the program, more than 30 percent of 
those already familiar with IPS reported that they 
recommended the program ‘‘very often” or “quite 
often.”” Moreover, a substantial percentage of the 
criminal lawyers (86 percent), who were made aware 
of IPS through the survey, related that they would be 
“very willing’ to recommend the program for eligible 
offenders. 

In the opinion of more than half of the public 
defenders and more than one-third of the state’s at- 
torneys, the level of awareness of IPS throughout the 
Cook County Criminal Courts is either “low” or “very 
low.”” None of the respondents in the public attorney 
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samples perceived the level of awareness as “high” or 
“very high.” In contrast, only 8 percent of the respond- 
ing judges deemed the Criminal Court’s awareness of 
IPS as “low” or “very low.” 

Suggestions from judges, public defenders, and 
state’s attorneys for promoting the program were 
highly similar and were therefore combined for the pur- 
pose of analysis. The most frequently mentioned 
measure to increase local awareness of IPS was for the 
probation department to conduct regular educational/ 
informational sessions with court personnel about the 
program and its accomplishments (66 percent). Other 
suggestions included getting the media involved in pub- 
licizing the program (42 percent), keeping judges 
abreast of program successes (28 percent), and present- 
ing IPS as a sanction within a fixed sentencing format 
(14 percent). Private criminal attorneys participating 
in the study recommended also publishing articles 
about IPS in professional law journals and daily law 
bulletins as a useful strategy to enhance awareness of 
the program among lawyers. 

As expected, participants’ self-reported awareness 
and utilization of IPS corresponded closely to the total 
number of offenders they reported recommending for 
IPS screening during the past year. More than 90 per- 
cent of the respondents in the state’s attorney and 
public defender samples stated that the Public 

Defender’s Office usually took the initiative in suggest- 
ing IPS as a sentencing alternative. Table 2 shows that 
the highest average number of screening recommenda- 
tions among attorneys were made by public defenders. 
Also, it appears that they are the most successful at- 
torney group both in convincing their clients that IPS 
is a viable option and in placing their clients in the pro- 
gram. Further, public defenders reported the highest 
percentage of cases sentenced to the program, which 
actually resulted in diversions from prison. 

Findings revealed that, on the average, Circuit 
Court judges participating in the survey recommended 


TABLE 2. UTILIZATION OF IPS—PUBLIC DEFENDERS, 
PROSECUTORS, AND PRIVATE ATTORNEYS 


PERCEPTIONS AND ATTITUDES 


Public Private 
Defenders Prosecutors Attorneys 

Average number of 

offenders recommended 4.3 2.4 L7 
Percentage of recommended 

offenders sentenced to 

IPS 74% 57% 50% 
Percentage of recommended 

felons refusing IPS option 1% 71% 10% 
Percentage of recommended 

felons diverted from prison 87% 51% 80% 
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approximately four offenders for IPS screening dur- 
ing the past year. Not surprisingly, the vast majority 
of judges’ recommendations (95 percent) eventuated 
in a sentence to the program. Moreover, judges related 
that none of the offenders they recommended to the 
program chose prison instead of IPS, and that 97 per- 
cent of their sentences to IPS were diversionary. 

More than 90 percent of public defenders and state’s 
attorneys indicated that felons declined IPS in lieu of 
prison most often because the defendants believed that 
the requirements of the program are overly restrictive. 
Some illustrative statements include: 


The defendant thought it would be easier to complete straight 
time in prison. 

My client stated that the program was too confining and because 
of that he didn’t think he could comply with it. 


The defendant knew that there was just too great a chance for 

a VOP [violation of probation] and that if he failed IPS he would 

get even more time. 

The most common responses offered by public 
defenders to explain their failure to recommend IPS 
were largely in reference to the restrictive eligibility 
requirements of the program. For example, 71 percent 
of the public defenders reported that they did not 
recommend offenders to IPS because of the program’s 
exclusionary admission criteria relating to instant of- 
fenses, criminal histories, and drug usage. According 
to public defenders, other prohibitive factors standing 
in the way of their recommendations consisted of the 
unwillingness of the state’s attorney’s office to allow 
IPS as purt of a plea bargaining arrangement and the 
reluctance of defendants to plead guilty to a prison 
sentence without an unqualified guarantee of communi- 
ty supervision. 

Seventy-four percent of the reasons given by state’s 
attorneys for not utilizing IPS focused primarily on 
criminals and their lack of suitability for the program. 
The following statements describe prosecutors’ refusals 
to propose or accept IPS as an alternative (in order of 
frequency): (a) most defendants are not sincere in their 
professed intent to fulfill the mandates of the program; 
(b) offenders’ records are too serious to support a 
sentence other than prison; (c) some criminals “‘don’t 
deserve” community release because of the serious 
nature of their offenses; (d) IPS does not satisfy vic- 
tims’ need for seeing justice served; (e) many offenders 
requesting IPS have violated previous probations and 
should not be allowed another opportunity; and (f) the 
program is not strict or punitive enough in its supervi- 
sion of criminals. 

Judges presented a wider range and more balanced 
set of responses regarding their reluctance to utilize 
IPS. Findings demonstrated that judges’ reasons for 
failing to sentence offenders to IPS encompassed 
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program- and offender-related explanations, which 
essentially represented both the public defender’s and 
state’s attorney’s perspectives on the utilization of IPS. 
In addition, 20 percent of the judges indicated that their 
failure to sentence offenders to the program stemmed 
from ‘a lack of knowledge” about IPS and its 
procedures. 


The assessment and sentencing of IPS offenders 


The responses of judges, prosecutors, and public 
defenders were analyzed to draw a composite of the 
type of offender most suitable for the program. A con- 
sensus of participants (more than 40 percent in all three 
samples) indicated that ideal IPS candidates are older, 
nonviolent offenders who have served time in prison 
and are currently free of serious drug problems. In ad- 
dition, employable criminals and probation violators 
were mentioned by more than 20 percent of the re- 
spondents as categories of offenders appropriate for 
the program. These characteristics are highly consis- 
tent with factors mentioned by IPS probation officers 
as portraying candidates most likely to be successful 
in the program (Lurigio, 1986). 

Participants were queried regarding the type of in- 
formation which they thought should be collected in an 
investigation to properly determine offender eligibili- 
ty for IPS. Public defenders and state’s attorneys (com- 
bined samples) cited family situation (62 percent), 
employment history (56 percent), educational experi- 
ence (53 percent), criminal background (52 percent), 
offender’s attitude toward the program (31 percent), 
and drug involvement (25 percent). Prosecutors added 
the following areas to their list of basic screening in- 
formation: victim impact, potential to successfully com- 
plete restitution or community service, written 
justification for why the offender should not be sen- 
tenced to prison, and details of past drug/alcohol treat- 
ment. Public defenders also mentioned type of prior 
probations, pending charges, and previous probation 
violations. 

Similar to the public attorneys responding to the 
survey, judges regarded criminal background (69 per- 
cent), employment history (61 percent), and family ad- 
justment (46 percent) as the most important factors to 
be reviewed in rendering an evaluation of an offender’s 
eligibility for IPS. The remaining variables cited by 
judges included educational background, juvenile 
criminal histories, and drug/alcohol use. 

Ninety-two percent of the responding judges stated 
that they would be willing to accept or support direct 
sentencing as the primary mode of program intake (as 
opposed to the present practice which involves an initial 
sentence to IDOC). Also, the results of the survey 
revealed a major difference in public defenders’ and 
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state’s attorneys’ positions with respect to direct sen- 
tencing. While 95 percent of the public defenders were 
in favor of direct sentencing, only 18 percent of the 
state’s attorneys reported that they would support 
direct sentencing over the present method of intake. 

State’s attorneys’ reluctance to accept direct sen- 
tencing arose from two primary concerns. First, ac- 
cording to prosecutors, the potential for court abuse 
of the program would increase if IPS were installed 
as part of the regular sentencing structure. Second, in 
their opinion, the program would lose its impact 
without a precursory incarceration to remind the of- 
fender of what he or she may return to as a conse- 
quence of violation. In addition, state’s attorneys con- 
tended that, when compared to the current assessment 
and sentencing strategy, direct sentencing would not 
permit court personnel to make an accurate judgment 
of an offender’s true motivation to succeed in the 
program. 

None of the respondents endorsed an alternative in- 
take strategy that entails screening offenders for 
eligibility to IPS after they have already been in- 
carcerated for a period of 30 days or less. Most of the 
participants were highly critical of the costliness and 
inefficiency of this approach. Also, many respondents 
stated that the logistics of ‘“‘removing”’ a criminal from 
the Department of Corrections would present a for- 
midable obstacle and that screening for.community 
release while an offender was in prison, would essen- 
tially undermine the discretionary power of judges and 
could possibly lead to a torrent of public criticism. 

Participants were also asked whether they would be 
willing to admit IPS cases of greater or lesser severi- 
ty than those currently involved in the program. A 
majority of public defenders expressed an interest in. 
seeing increasing numbers of both types of offenders 
being sentenced to IPS, with 76 percent relating that 
more serious offenders would be acceptable, and 61 
percent indicating that less serious offenders should 
be sentenced. In comparison, state’s attorneys were 
markedly opposed to cases of greater severity being 
sentenced and highly supportive of bringing in cases 
of lesser severity. Specifically, none of the state’s at- 
torneys would admit more serious cases, while 74 per- 
cent were open to cases of lesser severity being 
sentenced to the program. Finally, judges were even- 
ly split in their willingness to accept cases of greater 
severity (46 percent, yes; 54 percent, no) and highly 
supportive of less serious cases being sentenced to IPS 
(77 percent, yes; 23 percent, no). 


Ratings of IPS and suggestions for program change 


Table 3 displays public defenders and state’s at- 
torneys’ ratings of IPS on three dimensions: usefulness 
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as a sentencing alternative and effectiveness in divert- 
ing and monitoring criminals. More than one-third of 
the public defenders indicated that the program was 
“very useful” as a sentencing alternative, compared 
to only 8 percent of the state’s attorneys. Further, 
nearly 20 percent of the prosecutors deemed IPS ‘“‘not 
at all useful’’ as a sanction, whereas only 3 percent of 
the public defenders rated the program in this fashion. 

Comparable results were obtained with respect to 
public attorneys’ ratings of program effectiveness in 
diverting and monitoring offenders. Again, a signifi- 
cantly greater percentage of public defenders gave 
favorable ratings to IPS regarding its effectiveness in 
diverting (50 percent, ‘‘very”’ or ‘quite effective”) and 
monitoring (84 percent, “‘very’’ or “‘quite effective’’), 
whereas state’s attorneys’ ratings were largely un- 
favorable on both dimensions (56 percent, ‘‘not very” 
or “not at all effective’’: diverting), (52 percent, “‘not 
very” or “not at all effective’: monitoring). In a more 
global assessment of the program, 41 percent of the 
public defenders rated the overall performance of IPS 
as “excellent” or “‘very good,’’ while 52 percent of the 
prosecutors indicated that the overall performance was 
“poor” or ‘‘very poor.” 


TABLE 3. RESPONDENTS’ RATINGS OF IPS 


Question: How useful to the criminal justice system is IPS as 
a sentencing alternative? 


Public Private 
Judges Defenders Prosecutors Attorneys 
Very useful 50% 34% 8% 42% 
Useful 31% 32% 11% 24% 
Somewhat useful 12% 26% 37% 15% 
Not very useful 8% 5% 26% 11% 
Not at all useful 0% 3% 18% 8% 
Question: How effective is IPS in diverting offenders from 
prison? 
Public Private 
Judges Defenders Prosecutors Attorneys 
Very effective 31% 26% 4% 34% 
Quite effective 35% 24% 18% 23% 
Somewhat effective 23% 37% 22% 19% 
Not very effective 8% 8% 41% 15% 
Not at all effective 4% 5% 15% 9% 
Question: How effective is IPS in monitoring high risk 
offenders? 
Public Private 
Judges Defenders Prosecutors Attorneys 
Very effective 27% 63% 4% 38% 
Quite effective 38% 21% 7% 26% 
Somewhat effective 19% 8% 37% 15% 
Not very effective 12% 5% 37% 13% 
Not at all effective 4% 3% 15% 8% 


PERCEPTIONS AND ATTITUDES 


21 


It can also be seen in table 3 that the ratings of 
judges and attorneys in private practice were consis- 
tent with public defenders’ assessments of the pro- 
gram. Specifically, 81 percent of the judges viewed IPS 
as a useful sentencing alternative, while their evalua- 
tions of the program on the monitoring and diversion 
scales showed that more than 60 percent of the judges 
indicated that IPS was “‘very”’ or “‘quite effective”’ in 
its performance. Private attorneys, including those who 
had not heard of the program, also gave favorable 
ratings on program usefulness and effectiveness. 

One of the goals of IPS is to provide an intermediate 
form of punishment that is more severe than regular 
probation and less severe than incarceration. Re- 
spondents were asked to compare the Cook County IPS 
program against an ideal or prototypic IPS program 
by judging the two on a 10-point scale or continuum 
of punishment ranging from +1 (regular probation) to 
+9 (incarceration). 

Table 4 illustrates that public defenders perceive the 
actual program as significantly more punitive than 
regular probation. Moreover, their responses showed 
no difference in the average punishment ratings as- 
signed to the actual and ideal program. In contrast, 
state’s attorneys’ average ratings of the actual pro- 
gram with regard to punishment were significantly 
closer to regular probation and significantly different 
from their rating of an ideal IPS program. Also, the 
findings in table 4 reveal that public defenders and 
state’s attorneys do not differ in their judgments of the 
level of punishment that an ideal IPS program should 
provide. Finally, results evidenced that judges’ punitive 
ratings of both the actual and an ideal IPS program 
were higher than than those of public attorneys. 

Ratings of IPS staff were quite favorable among the 
three major samples of participants. Substantial 
percentages of the judges (78 percent), public defenders 
(81 percent), and state’s attorneys (66 percent) related 
being ‘‘very satisfied’ with the quality of contacts 
they’ve had with program personnel. Further, more 
than half of the respondents indicated that they have 
“excellent” or ‘very good” rapport with IPS staff, i.e., 
according to respondents, problems have ‘“‘never” or 
“very rarely’ occurred during contacts. Nonetheless, 
some reasons for dissatisfaction with program person- 


TABLE 4. RESPONDENTS’ AVERAGE PUNITIVE 
RATINGS OF THE ACTUAL AND AN IDEAL IPS PROGRAM 


Actual Ideal 
Program Program Differences 
Judges 6.50 7.83 -1.33 
Public Defenders 5.96 6.08 - .12 
State’s Attorneys 2.00 6.80 -4.80 


ad 

4 
= 


22 FEDERAL PROBATION 


nel were reported. These included complaints about 
IPS officers being inadequately prepared for case 
presentations in court and failing to keep court at- 
torneys or judges abreast of program procedures or 
cases. 

Table 5 provides a summary of judges’, public 
defenders’, and state’s attorneys’ recommendations for 
future program changes and improvements. Public 
defenders’ suggestions focused generally on establish- 
ing IPS as a more permanent sanctioning option and 
expanding the present program in Cook County to en- 
compass additional personnel and a greater number of 
cases. State’s attorneys, on the other hand, advocated 
cutting back on the use of IPS as well as augmenting 
the current monitoring and punitive aspects of the pro- 
gram. Judges, as a group, appeared to want more 
direct involvement in the program and more informa- 
tion about program offenders and their progress. A 
response common to all three samples was a call for 
greater clarification regarding IPS selection pro- 
cedures and operational guidelines. 


Summary, Conclusions, and Recommendations 
Similarities and differences in participants’ responses 


The present findings indicate clearly that various 
members of a local criminal justice system may main- 
tain very different views about intensive probation 
supervision as a sentencing alternative. Public de- 
fenders,who presumably stand to benefit most from the 
program, were more inclined to recommend offenders 
for screening, to make more favorable judgments about 
IPS and its effectiveness, and to pledge their support 
for the continuation and expansion of the program. 
Similarly, private attorneys appeared to be highly 
receptive to the concept of IPS and gave the program 
very high marks in theory. Further, criminal lawyers 
practicing in Cook County expressed a strong wil- 
lingness to refer their cases to the program. In stark 
contrast, state’s attorneys were reluctant to accept IPS 
as a viable option to prison, and their judgments about 
the program were uniformly negative. Although judges 
rated IPS highly on all measures, their tendency to 
utilize the program was comparatively weak. 

There were also differences found in participants’ 
positions vis-a-vis direct sentencing as a mode of in- 
take and in their opinions about whether more or less 
serious criminals should be admitted to the program. 
Public defenders were overwhelmingly in favor of 
direct sentencing and were open to cases of greater 
and lesser severity being sentenced to IPS, while 
state’s attorneys were roundly opposed to direct 
sentencing and were only in favor of less severe cases 
being sentenced to the program. Judges’ responses 
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TABLE 5. RECOMMENDATIONS FOR PROGRAM CHANGE 


Public Defenders 

e Bring greater awareness to program through fur- 
ther public relations/educational efforts 

e Expand program (e.g., widen pool of eligible of- 
fenders to include residential burglars or low risk 
homicide and manslaughter cases, assign more of- 
ficers to IPS, begin screening at pretrial stage) 

e Establish IPS as a statutory or mandatory 
sentence for certain types of offenders 

e Specify, more clearly, program guidelines for 
selection and supervision 


State’s Attorneys 

e Upgrade supervision (e.g., increase surveillance ac- 
tivities/reporting requirements, conduct more drug 
testing) 

e Clarify program operations and selection 
procedures 

e Sentence program violators automatically to prison 
without a hearing 

e _ Restrict the program to exceptional cases, i.e., 
when it is clear that IPS is a more reasonable 
alternative than prison 

e Utilize IPS as a probation sentence only, not as a 
diversion from prison 

Judges 

e Institute direct sentencing procedures 

e —_ Assign IPS officers to judges or courtrooms 

e Inform judges about the progress of cases with 
greater regularity and detail 

e Utilize program more frequently by screening ad- 
ditional cases 

e Encourage better communication between judges, 
public defenders, and state’s attorneys about the 
program and it utilization 

e Report program violations more promptly 


were more consistent with the state’s attorneys’ posi- 
tion on the question of offender seriousness and with 
the public defenders’ position on the issue of direct 
sentencing. 

There was a consensus of opinion among re- 
spondents, however, on the type of cases most suitable 
for the program and on the categories of information 
that are needed to render sound decisions about of- 
fender eligibility. Most respondents agree that IPS of- 
fenders should be free of drugs and nonviolent. In 
addition, participants believed that eligibility assess- 
ment should be performed primarily by reviewing a 
criminal’s social/familial background, criminal history, 
and employment potential and that assessments done 
after an offender had already been incarcerated would 
not be useful. Judges and attorneys also concurred that 
IPS must be a restrictive sentence which lies between 
regular probation and incarceration and which approx- 
imates prison with respect to its punitiveness. 


Increasing program awareness and utilization 


As suggested in the responses of participants, the 
success of IPS may require a concerted effort to in- 
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crease public awareness of the program through a 
variety of avenues such as the print media, criminal 
justice newsletters, and law bulletins. Educating 
citizens about IPS and its operations can serve general- 
ly to enhance perceptions of department credibility and 
professionalism, which is critical in light of lingering 
negative public opinions about probation and its effec- 
tiveness. Special attention should also be aimed at 
private criminal attorneys, who represent a rich and 
untapped source of program referrals. Examples of 
information-sharing strategies include disseminating 
pamphlets that describe the program’s philosophy, 
goals, achievements, and benefits to the system and 
the community, and submitting IPS success stories to 
the media in order to highlight the “human interest” 
side of the program. 

Results of the survey have strong implications for 
the implementation of IPS in jurisdictions (like Cook 
County) that do not employ automatic sentencing or 
alternative modes of intake which are not explicitly 
dependent on ‘‘key actors” in the system. It appears 
that the success of IPS and how well it is accepted may 
hinge on the ability of practitioners to market the pro- 
gram so that it appeals to the varying viewpoints and 
motivations of different court personnel. Hence, it is 
important for a department to tailor its IPS marketing 
efforts to insure a high degree of receptivity across the 
full range of groups learning about and utilizing the 
program. 

For example, judges seem to like the program but 
are hesitant to support it either because they lack suf- 
ficient knowledge concerning IPS or are not quite con- 
fident enough in the program to allow their favorable 
attitudes to translate into actual sentencing decisions. 
In this instance, it would be essential to inform judges 
about the program in a manner that leads them to 
perceive IPS as a “‘safe” sentencing alternative, i.e., 
a decision that will not result in adverse reprecussions. 
Prosecutors, on the other hand, must be persuaded that 
IPS is truly a punitive sanction in lieu of prison and 
that the philosophy and goals of the program are not 
incompatible or in conflict with those advanced by the 
state’s attorneys office. 

Selling the program effectively in Cook County, for 
example, would necessitate a coordinated effort at all 
levels. The deputy chief of the department, who ad- 
ministers IPS, must be encouraged to engage in public 
speaking engagements about the program and to ob- 
tain interviews with interested media representatives. 
The program supervisor has to aggressively promote 
the program through regular contacts with judges and 
attorneys in the court system, while probation officers 
in the department should actively search for eligible 
IPS cases when performing presentence investigations 


and should promptly bring appropriate offenders to the 
attention of program personnel. 


Improving program operations and procedures 


The program evaluation literature is replete with ex- 
amples of projects that have faltered because of a 
failure to enact procedures in accordance with the 
ideology or structure underlying program concep- 
tualization and development (Lurigio and Rosenbaum, 
1986). IPS practitioners should, therefore, strive to 
maintain the integrity of their efforts by insuring that 
implementation complies with formal program objec- 
tives and guidelines. The current data offer some il- 
lustrative examples of the gaps that may appear 
between the theory and practice of an IPS program. 

First, the findings of this study suggest that many 
of the cases admitted to the program are not resulting 
in diversions from prison. Results also suggest that the 
program’s diversionary aim may be partially blocked 
by the sentencing conservatism of judges and at- 
torneys, who may be more comfortable referring and 
sentencing regular probation cases to IPS instead of 
prison-bound felons. Further research is required to as- 
certain the percentage of cases representing actual 
diversions and to investigate systematically why diver- 
sions are not always being achieved. 

Second, sonie of the respondents expressed a con- 
cern that the program is not being utilized to its fullest 
extent. This calls for: (a) an in-depth examination of 
current intake/assessment strategies at both the 
preliminary and field stages of screening; (b) a 
thoroughgoing analysis of the reasons for case rejec- 
tions; (c) a comparison of rejected and accepted cases 
on such variables as demographics, prior record, 
instant offense, and risk scale score; and (d) a valida- 
tion of current offender evaluation procedures, in- 
cluding a test of whether risk scale scores differentiate 
between successes and failures in the program. 

Finally, probation officers assigned to the program 
are often the sole contact court personnel have with 
IPS. Indeed, their professional demeanor and persua- 
siveness during case presentations may be a crucial 
determinant of whether judges and attorneys are 
receptive to recommendations about offender eligibili- 
ty. Respondents’ judgments of program officers and 
their performance were overall quite favorable. IPS of- 
ficers should make a conscious effort to maintain good 
relations with court personnel, which will certainly 
facilitate the future success of a program. 

One criticism emerging from the results of the 
survey was the observation that case presentations are, 
on occasion, inadequately prepared and executed. Ac- 
cording to participants, this inadequacy stems from the 
fact that the officer presenting the case is not always 
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the same officer who performed the initial evaluation. 
Also, some respondents reported that IPS officers do 
not always provide them with regular or detailed in- 
formation about the progress of cases. 

Program procedures should be modified to rectify 
these shortfalls. Program guidelines could, for exam- 
ple, dictate that case presentations be performed by 
the officer who is most knowledgeable about the of- 
fender, i.e., the person best prepared to respond to the 
questions posed by all interested parties in court. In 
addition, standardized case reporting forms can be 
developed to satisfy the informational needs of judges 
and attorneys regarding the cases they have recom- 
mended or sentenced to the program. 

To conclude, this article underscores for program 
practitioners the importance of placing intensive pro- 
bation supervision within the larger context of the 
criminal justice system in which the program operates. 
Probation departments administering IPS clearly can- 
not exert full control over the number and/or type of 
cases being recommended or sentenced to their pro- 
gram. Hence, it is only by enlisting court personnel in 
a mutually beneficial and cooperative relationship with 
the program that they can ever hope to achieve full suc- 
cess and to secure a more permanent niche for IPS as 
an alternative sentence in the spectrum of criminal 
justice sanctions. 
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I. Introduction 


EFENSE ATTORNEYS must recognize that the 
D sentencing stage is the time at which, for many 

defendants, the most important service of the en- 
tire criminal proceeding can be performed. Sentenc- 
ing is a critical stage of the criminal process. Gardner 
v. Florida, 430 U.S. 349 (1977). Thus, “‘to the convicted 
defendant, the sentencing phase is certainly as critical 
as the guilt/innocence phase.”’ United States v. DeF'ran- 
cesco, 449 U.S. 117, 150 (1980) (Brennan, J., with White, 
Marshall, and Stevens, JJ., dissenting). 

The American Bar Association has adopted standards 
with respect to the duties of defense counsel at sentenc- 
ing. The core duties of defense counsel at sentencing 
include the investigation of dispositional alternatives, 
assistance during the presentence investigation, and 
factual verification. These duties are in addition to the 
lawyer’s traditional role as advocate and indeed are an 
extension of that role. 

The duties of the prosecution and defense attorneys do not cease 

upon conviction of the defendant. While it should be recognized 

that sentencing is the function of the court, the attorneys never- 


theless have a duty of assisting the court in as helpful a manner 
as possible.! 


The courts have been noting with increasing fre- 
quency the need for defense counsel to fully appreciate 
the importance of the sentencing proceeding. In United 
States v. Pinkney, 551 F.2d 1241, 1249 (D.C. Cir. 1976), 
the court stated that “‘we note at the outset that the 
first step toward assuring proper protection for the 
rights to which defendants are entitled at sentencing 
is the recognition by defense counsel that this may well 
be the most important part of the entire proceeding.” 
Ibid. See also United States v. Green, 680 F.2d 183 
(D.C. Cir. 1982). 

The National Advisory Commission on Criminal Jus- 
tice Standards and Goals stated in its 1972 report that 
it is encumbent upon counsel to: 

familiarize himself with sentencing alternatives and community 

services available to his client, and to the extent consistent with 

his position as an officer of the court and a servant of society, 


recommend that sentence which most accurately meets the needs 
of his client and enhances his liberty. 


*Mr. Weintraub is an attorney whose national practice is 
limited to post-conviction remedies, e.g., sentencing, Rule 35, 
parole, and habeus corpus litigation. 


The Role of Defense Counsel at Sentencing 


By BENSON B. WEINTRAUB, ESQUIRE* 
Bierman, Sonnett, Shohat & Sale, P.A., Miami, Florida 


Against this background, this article will focus on 
the ‘‘do’s and don’t’s” of representation at sentencing. 


II. The Presentence Investigation Report (PSI) 


Following the adjudication of guilt, defense counsel 
should personally accompany the defendant to the 
United States Probation Office to set up an initial in- 
terview with the U.S. probation officer assigned to the 
case. Some probation officers prefer to speak with the 
client directly. However, there are many reasons which 
favor counsel’s presence. For example, counsel may as- 
sist in clarifying the legal status of the case, its facts, 
offense behavior, and overall circumstances. Moreover, 
counsel is often in the best position to provide factual 
verification on a number of matters relevant to the pre- 
sentence investigation. 

Many of the problems experienced by probation of- 
ficers and attorneys alike are simply a matter of per- 
ception. The issue of ‘‘perception” is addressed at §IX, 
infra. It should be noted, however, that the probation 
officer and attorney should not view this encounter as 
an adversarial proceeding. The American Bar Associa- 
tion’s standards are instructive in this regard. 

... The attorney should also satisfy himself or herself that the 
defendant understands the nature of the presentence investiga- 
tion process, and in particular the significance of statements made 
by the defendant to probation officers and related personnel. In 
some circumstances, it may be appropriate for the attorney to 
attend the probation officer’s interview with the defendant, and 
on such occasions, the attorney should seek to accommodate his 
or her schedule to that of the probation department.” 


The commentary to that section holds that while 
counsel should not turn the presentence interview 


between the probation officer and the defendant into an adver- 
sarial exchange, there are a number of useful functions counsel 
can perform at this juncture: information can be marshalled, ex- 
tenuating circumstances detailed, and the defendant’s views bet- 
ter articulated. In cases where counsel and the probation officer 
share “‘a similar social milieu,” it has been observed that the pres- 
ence of counsel can establish a better rapport and thus increase 
the flow of information.’ 


Indeed, the more seasoned criminal defense attor- 
neys routinely accompany their clients to the initial pro- 


1 ABA Project on Standards for Criminal Justice: Sentencing Alternatives & Pro- 
cedures, §18-6.3 

2 4BA Standards for Criminal Justice: Sentencing Alternatives & Procedures, 
§18-6.3(f) (c) (emphasis supplied). 


Ibid. at p. 443. 
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bation interview and have followup contact with the 
U.S. probation officer. See, e.g., Kuh, Trial Techniques: 
Defense Counsel’s Role in Sentencing, 14 Crim. L.B. 
433, 434-435 (1978)‘‘counsel must arrange to be pres- 
ent with his client at the time of the presentence in- 
vestigation interview. . . The role of counsel at the pre- 
sentence interview can be critical.’’) (original 
emphasis). 


III. Defendant’s Version of the Offense 


Under the “‘core concept’”’ of the PSI, as set forth 
by the Administrative Office of the United States 
Courts (Probation Division), see, e.g., Publication 105, 
the PSI shall include a section for the ‘‘defendant’s ver- 
sion of the offense.” It is encumbent upon counsel to 
prepare a written statement for attribution to the client 
detailing, from the defense perspective, the defendant’s 
version of the offense. This information is particularly 
important in the case of adjudication by guilty plea. 
This written statement should be to the exclusion of 
an oral statement solicited by the U.S. probation offi- 
cer from the client. 

There are countervailing reasons why counsel often 
advises against submitting a “defendant’s version of 
the offense” following a conviction after trial. For ex- 
ample, if the defendant prevails on appeal, such state- 
ments may be used to impeach the defendant should 
he exercise the right to testify at any subsequent pro- 
ceeding. Probation officers should be sensitive to that 
fact and appreciate why, in some cases, a “‘defendant’s 
version of the offense’’ is sometimes not submitted. 

The fifth amendment privilege against self incrimi- 
nation is not self-executing. See Minnesota v. Murphy, 
465, U.S. 420, 104 S.Ct. 1136 (1984). In that case, the 
defendant’s probation was violated on the basis of 
admissions that he made to the probation officer. The 
Minnesota Supreme Court held that the probationer’s 
admission of criminal responsibility to the probation of- 
ficer, in the absence of Miranda warnings, violated the 
fifth and fourteenth amendments. The U.S. Supreme 
Court reversed, concluding that because the proba- 
tioner revealed incriminating information instead of 
timely asserting his privilege against self incrimination, 
the disclosures could not be considered compelled in- 
criminations. The statement was then used in a subse- 
quent prosecution. 


IV. The Importance of a Meaningful Rapport 
Between Counsel and the Probation Office 


Although the PSI is intended to be an objective docu- 
ment for review by the court, as mere mortals, proba- 
tion officers necessarily inject their subjective impres- 
sions about the defendant and the offense into the 
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report. It is important for defense counsel, similarly, 
to attempt to create as favorable an impression of the 
defendant and the circumstances of the offense to the 
probation officer. In order to foster confidence, on the 
part of the probation officer in the accuracy of infor- 
mation imparted by counsel, it is critical that counsel 
highlight mitigating circumstances only to the extent 
that such facts accord with reason and probability. It 
is counterproductive for defense counsel to submit in- 
formation and conclusions to the probation officer 
which are without objective factual support. The 
credibility of defense counsel, like the credibility of the 
probation officer, is crucial in determining how much 
weight any proffered fact is entitled to. Therefore, if 
counsel knowingly misrepresents facts and circum- 
stances to the probation officer, the input of that at- 
torney will be completely discounted, and rightfully so, 
in the future. Similarly, if defense counsel conducts him- 
self in a manner consistent with his ethical obligations 
—as an officer of the court—the probation officer will 
be more likely to accord greater weight to such asser- 
tions. By the same token, probation officers who con- 
sistently slant and distort facts—and reach conclusions 
unsupported by objective facts—should be called to task 
by defense attorneys, prosecutors, and the court. 


V. Defendant’s Sentencing Memorandum 


Defense-conducted presentence reports have now 
received wide acceptance in many jurisdictions. The at- 
torney should always assume professional responsibility 
for a sentencing memorandum or private sector PSI 
prepared by someone outside his or her office. Ideally, 
counsel should personally prepare the sentencing mem- 
orandum. 

Presentence investigation reports prepared in the private sec- 

tor, under the direction of counsel, sometimes contain more in- 

formation than similar reports prepared by the probation officer, 
both because the fuller cooperation of the defendant may be ob- 


tained and because preparation can be commenced at an earlier 
point in the process, frequently even before trial or plea.‘ 


A parallel presentence study in the same manner as 
the official PSI highlights the essential subjectivity of 
the process and the issues are made clearer where a 
formal hearing is otherwise needed to resolve facts that 
may be in dispute. 

The defendant’s sentencing memorandum should con- 
tain a statement of the case (summarizing the legal pro- 
ceedings), a statement of facts (defendant’s version of 
the offense), and the personal background and social 
history of the defendant. Additionally, defense counsel 
should highlight mitigating offense characteristics and 


4 ABA Standards for Criminal Justice: Sentencing Alternatives & Procedures, §18-6.3 
(Commentary at pp. 441-42). 
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other circumstances for consideration by the court. 
These mitigating factors should have already been 
brought to the probation officer’s attention, in the hope 
that they would be incorporated into the official PSI 
as well. 

The proliferation of private sector PSI’s has spawned 
a new industry within the criminal justice profession. 
A number of former probation officers and/or criminal 
justice professionals are employed in the private sec- 
tor to prepare such reports. In many cases, private sec- 
tor consultants can make a positive contribution to the 
defendant’s sentencing memorandum and the sentenc- 
ing process itself. (For a detailed discussion of the role 
of private sector professionals under the Comprehen- 
sive Crime Control Act of 1984, see §VIII, infra). 

Finally, through the defendant’s sentencing memo- 
randum, counsel should propose a sentencing recom- 
mendation to the court. 


VI. Defense Attorney’s Role in 
Community Corrections 


The functions of counsel at the sentencing stage of 
the case are not traditionally associated with the role 
of the defense attorney in other legal proceedings. For 
example, counsel is put in the position of being a social 
worker, investigator, resource center, diagnostician, 
and advisor. The duties of defense counsel require the 
attorney to investigate dispositional alternatives and 
sentencing options for the court to consider. 

For example, during the course of representation, 
the attorney may become aware of a client’s problem 
with drugs or alcohol. The attorney is duty-bound to 
address these aspects of his client’s life. See, e.g., 
American Bar Association Model Rules of Professional 
Conduct: 

In representing a client ... a lawyer may refer not only to law 


but to other considerations such as moral, economic, social and 
political factors, that may be relevant to the client’s situation.® 


Further, 


Matters that go beyond strictly legal questions may also be in 
the domain of another profession. Family matters can involve 
problems within the professional competence of psychiatry, 
clinical psychology or social work... Where consultation with a 
professional in another field is itself something a competent lawyer 
would recommend, the lawyer should make a recommendation.® 
The investigation of dispositional alternatives should 
commence well before the actual adjudication of guilt. 
If the client is acquitted, or if charges are subsequent- 
ly dropped, nothing is lost. However, the process of 
rehabilitation can commence at any point—the earlier, 
the better. 


5 ABA model rules of professional conduct at §2.1. 
8 Thid. (comment) (emphasis supplied). 
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In many cases, referral to a drug and alcohol treat- 
ment facility is the most obvious dispositional alterna- 
tive. The attorney should consult with other profession- 
als if there is any reason to suspect an acute or chronic 
problem with chemical dependency. If the client, at an 
early stage in the case, was referred to a program of 
drug treatment, the offender who successfully com- 
pletes such program and participates in aftercare will 
be in much better standing when sentence is imposed. 

The increased proliferation of drugs, particularly co- 
caine, often plays a role in the defendant’s commission 
of an offense. If defense counsel can assist in identify- 
ing some of the “causal factors” leading to commis- 
sion of the offense, and the offender can take remedial 
steps to address that problem, the process of rehabilita- 
tion will have been served. 

The interests of rehabilitation of the criminal is served when the 
sentence causes the criminal to realize the wrongfulness of his 
conduct, instills the criminal with a sense of sucial responsibili- 
ty, and integrates the criminal into a productive social role.” 

It is encumbent upon counsel to seek other forms 
of dispositional alternatives as well. Under the Federal 
Probation Statute, 18 U.S.C. §3651, the court has 
broad discretion in conditioning the grant of probation 
upon any reasonable condition related to the offense, 
the defendant’s rehabilitation, deterrence, punishment, 
or protection of the public. United States v. Tonry, 605 
F.2d 144 (5th Cir. 1979). 

In appropriate cases, counsel should investigate the 
possibility of having the defendant perform “volunteer 
community service’ as a condition of probation. How- 
ever, counsel should not leave investigation of such al- 
ternatives exclusively to the court or the Probation Of- 
fice. Counsel should unilaterally go into the community 
to explore the possibility of the defendant performing 
volunteer community service with a charitable organi- 
zation that would accept such volunteer service. De- 
fense counsel should then present a letter, or testimony 
from an official of the agency, advising the court that 
if granted probation, the charitable organization would 
accept the volunteer services of the defendant. The 
courts have generally approved ‘‘volunteer community 
service” as a sentencing alternative in appropriate 
cases. 

We do not suggest that compelling charitable service is an appro- 
priate condition of probation in every case, but we think it is an 
acceptable one here. Certainly, the rehabilitative potential of such 
service is greater than the rehabilitative program of most prisons. 
The donation of charitable services to the community is both a 


deterrent to other potential offenders and a symbolic form of resti- 
tution to the public for having breached the criminal laws.* 


7 United States v. Carlston, 562 F.Supp. 181, 185 (N.D. Ca. 1983) (empi... ‘s supplied). 

8 United States v. Arthur, 602 F.2d 660, 664 (4th Cir.), cert. denied, 444 U.S. 992 (1979). 
See also United States v. Higdon, 627 F.2d 893 (9th Cir. 1980); United States v. Restor, 
679 F.2d 338 (3d Cir. 1982). 
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If the defendant has a history of problems in get- 
ting or maintaining legitimate employment, counsel 
should assume the role of employment counselor and 
refer the defendant to appropriate agencies and re- 
source centers in order to obtain employment. 
Legitimate, verified employment is crucial to the 
process of rehabilitation. 

There is virtually no limitation upon the creativity 
of proposed sentences. Counsel should endeavor to pro- 
vide the court with dispositional alternatives to further 
the correctional objectives sought to be achieved by the 
court through sentencing. 

Deterrence and accountability are primary sentenc- 
ing factors and in structuring proposed alternatives to 
incarceration, counsel should bear such factors in mind. 
Counsel should advise the court and Probation Office 
why the grant of probation, conditioned upon a struc- 
tured program, would neither depreciate the serious- 
ness of the offense nor promote disrespect for the law 
in appropriate cases. Counsel should point out that 
“criminalogical literature has shown that symbolic res- 
titution reaffirms the community’s standards [as] an 
important element of general deterrence.”’ United States 
v. Danilow Pastry Co. Inc., 563 F.Supp. 1159, 1167 
(S.D.N.Y. 1988). 

In summary as to this point, it is necessary for coun- 
sel to make specific proposals to the court with respect 
to dispositional alternatives. Counsel should become 
aware of resources in the community which provide the 
type of support services necessary to carry out such 
dispositional alternatives, including residential and out- 
patient drug/alcohol treatment centers, charitable or- 
ganizations accepting volunteer community service, 
employment referral services, consumer credit counsel- 
ing services, and the virtual myriad of other counsel- 
ing and support groups in the community. 


VII. House Arrest 


Sentencing judges have been experimenting with the 
use of house arrest as an alternative to incarceration 
in appropriate cases. See, e.g., United States v. Murphy, 
618 F.Supp. 350 (E.D.N.Y. 1985). Sentencing judges 
are becoming more aware than ever before, based upon 
limited correctional resources, of the need to resort to 
alternatives to incarceration without compromising the 
objectives ordinarily sought to be furthered through 
the sentencing process. The Probation Office should 
promulgate specific guidelines, policies, and procedures 
governing the use of house arrest as an alternative to 
incarceration. The Probation Office should present, in 
its sentencing recommendation to the court, the use 
of house arrest (and its conditions and limitations) to 
sentencing judges for consideration in appropriate 
cases. See generally, Petersilia, ‘Exploring the Option 
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of House Arrest,” Federal Probation (June 1986); see 
also, Corbett and Fersch, ‘‘Home As Prison: The Use 
of House Arrest,” Federal Probation (March 1985). 


VIII. Comprehensive Crime Control Act of 1984 


The Comprehensive Crime Control Act of 1984, Pub. 
L. No. 98-473, radically alters the Federal system of 
sentencing. The promulgation of sentencing guidelines 
will undoubtedly cause great confusion for judges, pros- 
ecutors, defense attorneys, and probation officers. The 
guidelines will not be effective until at least Novem- 
ber 1, 1987. 

The Sentencing Reform Act established the United 
States Sentencing Commission to promulgate sentenc- 
ing guidelines for every Federal offense. The Act 
broadly directs the Commission to assure that the guide- 
lines provide certainty and fairness in achieving the 
four goals of sentencing that the Act recognizes: just 
punishment, deterrence, incapacitation, and rehabilita- 
tion. Rehabilitation remains an important considera- 
tion under the law in determining sentences other than 
incarceration, such as probation or fines. 1984 U.S. 
Code Cong. & Ad. News, 8.Rep. No. 225 at p. 76. The 
Act further directs the Commission to issue policy state- 
ments about the application of the guidelines and other 
aspects of sentencing. See, e.g., 28 U.S.C. §994(a). 

Before imposing a sentence, under the Act a court 
must consider a list of factors, 18 U.S.C. §3553(a) 
(West. 1985), including the characteristics of the of- 
fense and defendant, the recognized purposes of sen- 
tencing, the kinds of sentences available, and the sen- 
tence that the applicable guideline categories establish 
at the time of sentencing. The judge must impose a sen- 
tence of the kind and within the range that the guide- 
lines specify, unless the judge finds that the particular 
case includes particularly aggravating or mitigating cir- 
cumstances. Finally, the judge must state in open court 
the reasons for imposing a sentence outside the appli- 
cable sentencing range. 

Defense attorneys will, in appropriate cases, urge 
the court to impose a sentence below the indicated 
guideline range. Defense counsel, therefore, must pro- 
vide the court with legally articulated reasons which 
justify, in fact and in law, a decision below the guide- 
lines. In executing those duties, counsel must have a 
working knowledge of the sentencing guideline system 
and present specific proposals for the court’s considera- 
tion. Similarly, probation officers, acting as an exten- 
sion of the court, must bear the initial burden of 
properly classifying the offense in the first instance. 
During the presentence stage, defense counsel should 
work in conjunction with the United States Probation 
Office in determining what guideline range applies in 
given cases. 
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The Sentencing Reform Act of 1984 will also sub- 
stantially expand the contents of the Presentence In- 

vestigation Report (PSI) to assure accurate application 

of sentencing guidelines. 

If the sentencing court desires more information 
than the PSI initially contains, the court may direct 
“qualified consultants” in the “local community’ to 
perform a study which shall take no more than 60 days. 
This; study shall inquire into such matters as are speci- 
fied by the court and any other matters that the Bureau 
of Prisons or the private sector professional consultant 
believe are pertinent to the factors set forth in 18 U.S.C. 
§3553(a). The consultant shall then provide the court 
with a written report including recommendations con- 
cerning the guidelines and policy statements promul- 
gated by the Sentencing Commission. See generally 18 
U.S.C. §3552(b) (West. 1985). This provision of law es- 
sentially validates, for the first time, the employment 
of non-attorney criminal justice professionals to assist 
the court in preparing private sector PSI’s. 

In summary, the transitional period from a system 
of essentially indeterminate sentencing (due to parole) 
to a system of determinate sentencing guidelines will 
require more work than ever before on the part of both 
attorneys and probation officers. It is critical for these 
professionals to assist the courts during this difficult 
period of transition. 


IX. Perceptions: Defense Counsel/Probation Officer 


The most obvious impediment to a successful and 
productive relationship between probation officers and 
defense attorneys relates to how each professional per- 
ceives the other. In many instances, attorneys perceive 
probation officers as surrogates of the government bent 
on maximizing the sentence to be imposed. Conversely, 
some probation officers view attorneys as “‘hired guns” 
whose sole function is to minimize the sentence to be 
imposed without any regard for the interests of the 
community or victim. Obviously, both perceptions are 
wrong. 

The interests of the probation officer and defense 
attorney can be co-extensive. Each is interested in pro- 
viding the court with an overview of the defendant and 
the offense. While the attorney’s traditional role as an 
advocate is important, the ‘‘new role’’ of defense at- 
torneys in formulating dispositional alternatives should 
not be discounted. Attorneys, by definition, are not 
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necessarily skilled in utilizing community resources like 
probation officers. On the other hand, probation offi- 
cers are not fully trained to appreciate the nuances of 
the law. By complimenting each other, the probation 
officer and defense attorney can work, in the interests 
of justice, toward achieving a just and fair disposition 
at sentencing. Ultimately, it is the court that serves 
as the final arbiter of the sentence. The court must 
necessarily rely upon the reports by the probation of- 
ficer and the attorney before imposing the sentence. 

It is critical, for the benefit of the criminal justice 
system, for defense attorneys and probation officers 
to share a common ground. That common ground is 
best seen through their submission of reasonable sen- 
tencing recommendations to the court. 

The scarcity of correctional resources—the limits 
upon space in prison and funding—necessarily requires 
today’s judges to consider less restrictive alternatives 
than incarceration. It is encumbent upon both the pro- 
bation officer and attorney to bring these proposals to 
the court’s attention. The interests of the probation of- 
ficer and attorney, therefore, are not at odds so long 
as the presentence process is not construed as an adver- 
sarial proceeding. 

When probation officers and defense attorneys rec- 
ognize themselves as fellow criminal justice profession- 
als, and accord each other the respect they deserve, 
a more equitable sentencing system will have been 
achieved. 


X. Conclusion 


In discharging the sixth amendment right to the ef- 
fective assistance of counsel, it is important for defense 
attorneys to explore dispositional alternatives on behalf 
of their clients. It is equally important for the court 
to be advised—from the defense perspective—as to all 
relevant facts and circumstances with respect to the 
offense and the offender. Sentencing is that stage of 
the criminal process when an attorney’s advocacy and 
comprehensive representation can best serve the client. 
Given the importance of the sentencing stage of the 
criminal process, defense counsel should work closely 
with the United States Probation Office in developing 
the PSI. Finally, defense attorneys should present the 
sentencing judge with a sentencing recommendaticn 
and, in appropriate cases, dispositional alternatives with 
an emphasis on the concept of community corrections. 
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The Youth Corrections Act: 
An Overview of Research 


By THOMAS R. KANE, PH.D. 
Research Analyst, Federal Bureau of Prisons 


Introduction 


N THE middle of the 20th century, the rehabilita- 
Je movement reached its zenith in the U.S. in the 
form of the medical model, which assumes that 
crime is a product of defects in personal characteris- 
tics, attitudes, or behavior that can be restructured 
with correctional intervention. Derived from the 
medical model, the Youth Corrections Act (YCA) was 
enacted in 1950 to provide specialized treatment for 
youthful offenders that would result in their rehabili- 
tation. In October 1984, the YCA was repealed by Con- 
gress as part of a growing movement against indeter- 
minate sentences. However, persons arrested prior to 
the date of repeal, if convicted, car still be sentenced 
under the YCA. Furthermore, approximately 529 
Federal prisoners are serving YCA sentences, and 
their legal status will not be affected by the repeal. 
The YCA implicitly assumes that younger, less 
criminally sophisticated offenders would be more 
responsive to rehabilitative programs than older, 
“hardened” prisoners. During the last decade, the U.S. 
Bureau of Prisons (BOP) and others have conducted 
a variety of research projects concerned with the YCA, 
including YCA offender population trends and back- 
ground characteristics, as well as the impact of the 
YCA upon prison functions involving both inmates and 
staff. 


Recent Population Trends 


The decision in Watts v. Hadden, 651 F.2d 1854 
(10th Cir. 1981) required the separation of YCA of- 
fenders from adults; consequently, three institutions 
were set aside to house only YCA prisoners beginning 
in November 1982. Subsequently, the BOP recorded 
trends in the YCA population (Singleton and Kane, 
1985): during the 39-month period from November 
1982 through January 1986, the total YCA population 
decreased at a rate of approximately 1.5 percent per 
month (see figure 1), primarily as a result of fewer 
offenders being sentenced under the YCA. The three 
YCA facilities were initially populated at capacity. 
However, as the YCA population has gradually de- 
creased, the YCA prisons have been underpopulated, 
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whereas, the typical adult BOP institution has been 
significantly overcrowded. Hence, the requirement that 
the shrinking YCA population be incarcerated sepa- 
rately from adult prisoners has created disparities in 
population densities of YCA and non-YCA Federal 
prisons. 


Population Characteristics 
Studies of YCA inmate characteristics reflect the ex- 


tent to which adjudication has satisfied the intent of 


the YCA to identify young, less criminally sophisticated 
individuals for rehabilitative treatment. Furthermore, 

information gathered by probation officers for presen- 

tence investigation reports regarding educational or 

employment deficiencies is available at the time of 
sentencing. Hence, research on offender characteristics 
would also indicate whether YCA sentences have been 

assigned to offenders with greater employment- or 

education-related treatment needs. Several studies 

(Singleton and Kane, 1984; Gottfredson, Chandler, and 

Cohen, 1983; and Vanyur, 1981) have examined the 

characteristics of YCA prisoners. Each one has 

demonstrated that individuals given YCA sentences 

are generally younger than non-YCA inmates who 

were concurrently eligible for a YCA sentence at ad- 

judication. However, the findings on criminal 

sophistication and program needs are mixed. 


Criminal Sophistication 

For purposes of analysis and discussion, an in- 
dividual’s criminal sophistication has been represented 
by elements of criminal history such as prior convic- 
tions or commitments. The four relevant research proj- 
ects (Vanyur, 1981; Singleton and Kane, 1984; Kissel, 
1985; and Gottfredson, et al., 1983) revealed that YCA 
and non-YCA offenders are similar in terms of some 
indicators of criminal history; however, each study also 
revealed significant differences. Over the approximate- 
ly 15 years covered collectively by these studies, a pat- 
tern unfolds: in comparison to non-YCA prisoners, 
YCA offenders have less extensive criminal histories 
in terms of indicators including numbers of prior ar- 
rests, convictions and commitments, and the amount 
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FIGURE 1. YCA POPULATION TRENDS 
Monthly Counts for November 1982-January 1986 
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of time served on previous felony convictions.! The pat- 
tern in these findings suggests that judges have ad- 
judicated young individuals in accordance with the in- 
tent of the YCA: to assign YCA sentences to young 
offenders who have less criminal sophistication and 
weaker ties to crime and who, therefore, are more like- 
ly to benefit from rehabilitative treatment. 


Treatment Needs 


There is some evidence to suggest that in 
deliberating a YCA sentence judges have considered 
not only criminal sophistication but also information 
that reflects treatment 1 eeds. Research data indicate 
that in comparison to the crimes of non-YCA offenders, 
the instant offenses of YCA prisoners tend to be more 
serious, involving violence (Vanyur, 1981; Kissel, 1985; 
and Singleton and Kane, 1984). Plausibly, judges in- 
fer from the violent activity that a treatment environ- 
ment is most apt to remediate aggressive tendencies, 
hence, the assignment of a YCA sentence. Further- 
more, two studies have examined the education and 
employment histories of YCA offenders. The research 
on commitments of the late 1960’s and early 1970’s 


1 Despite a problem with considerable missing data rates, one sample (1978-79) in the 
Vanyur (1981) project revealed an exception to the pattern—higher numbers of prior con- 
victions and commitments fe. YCA than non-YCA offenders. 


(Gottfredson, et al., 1983) indicated that YCA prisoners 
were better educated but had greater deficiencies in 
work experience than non-YCA counterparts. In data 
on commitments during the early 1980’s (Singleton and 
Kane, 1984), greater deficiencies in both prior employ- 
ment and education were found in the histories of of- 
fenders who received YCA rather than regular adult 
sentences. While only the latter study indicates the 
significance of educational deficiencies, both confirm 
the importance of employment problems in the assign- 
ment of YCA sentences. 

To summarize, available research provides evidence 
that, in comparison to non-YCA commitments, YCA 
offenders have been: significantly younger in all time 
periods studied; less criminally sophisticated, despite 
a tendency toward violence in their instant offenses; 
and more deficient in prior education in one of two 
studies and in prior work experience in both studies 
reviewed. Overall, research findings on the character- 
istics of YCA versus non-YCA commitments suggest 
that young offenders have been adjudicated in accord 
with the intent of the YCA. 


YCA Prisoners 


Several studies have documented the behavior and 
attitudes of YCA offenders while incarcerated, with the 
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focus on behavior ranging from misconduct to involve- 
ment in treatment programs and the measurement of 
attitudes including such issues as YCA sentences, pro- 
gram involvement, and post-release adjustment. 


Behavior 


Following the Watts v. Hadden, 651 F.2d 1354 (10th 
Cir. 1981) decision that required the BOP to incarcerate 
YCA offenders in separate institutions, much research 
attention was directed toward the hypothesis that in- 
mate populations become more volatile as they ap- 
proach homogeneity in terms of prisoners’ youth. 

The BOP developed a research program (Vanyur 
and Nacci, 1982) to monitor the effects of consolidating 
YCA inmates into homogeneous populations. In one 
study (Weber, Kane, and Miller, 1983) inmate behavior 
and institution functions were recorded at six facilities 
before, during, and after the consolidation. 

The study institutions included the three becoming 
homogeneous YCA populations and three from which 
a large proportion of the YCA complement were being 
transferred. Findings revealed that the proportion of 
YCA inmates in population is directly related to man- 
agement problems including increases in escapes, 
inmate/inmate assaults, serious misconduct overall, ad- 
ministrative detention orders for protection of inmates, 
and reductions in visits from family and friends; and 
to positive outcomes involving increased enrollments 
in educational and vocational training programs. 

In a study involving inmates at a single institution 
during the late 1970’s, Saylor (1983) examined trends 
in misconduct rates before and after the population 
changed from homogeneous YCA to a mixture of YCA 
and significantly older non-YCA, and continued the 
analysis through and beyond a later period when 
homogeneous YCA living quarters were established 
within the context of the mixed youth/adult population. 
Misconduct rates were significantly inflated among 
YCA offenders in homogeneous youth settings, 
whether the setting was the population as a whole or 
living quarters within a mixed population. 

In an earlier single institution study (Cavior, 1978) 
spanning a shorter period of time than either of the 
above projects, findings also indicated that misconduct 
rates are higher as the proportion of YCA offenders 
in population grows larger. In summary, BOP studies 
of the behavior of YCA offenders have consistently 
demonstrated the propensity of this group for involve- 
ment in prohibited acts, including violence. The pattern 
is corroborated by other BOP research substantiating 
the relationship between age (youth) and misconduct, 
especially violence (Kane and Saylor, 1981; Kane and 
Janus, 1982; Gaes and McGuire, 1983). The research 
already reviewed comparing the criminal histories of 
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recent YCA and non-YCA sentenced youth (Singleton 
and Kane, 1984; Kissel, 1985) revealed that YCA of- 
fenders are more likely to have a violent instant offense 
as well. An implication is that the high rate of prison 
violence among YCA inmates may be due not only to 
the greater physical capacity of youth for altercation, 
but perhaps also to some personal disposition common 
to the YCA subgroup of young prisoners. 


Attitudes 


Based upon survey research (Kane and Miller, 1985), 
a profile of YCA inmate attitudes complements much 
of the earlier behavioral research.? A random sample 
of approximately 33 percent of the inmates at each of 
the three all-YCA institutions was surveyed during the 
spring and summer of 1984. A non-YCA comparison 
sample was also randomly selected, including inmates 
whose ages at the time of conviction made them eligi- 
ble for a YCA sentence. Survey responses were made 
confidentially by participants. 

Violence and Danger. Respondents’ attitudes toward 
violence were measured. Findings revealed that both 
YCA and non-YCA inmates endorse an eye-for-an-eye 
rule of thumb in response to violence done to them. 
However, YCA prisoners are significantly more likely 
than non-YCA counterparts to use aggression 
strategically to dominate in conflict situations ranging 
from verbal arguments to physical altercations.* The 
latter disposition plausibly underlies the behavior pat- 
terns reviewed above: that YCA offenders are more 
likely to have a violent instant offense in spite of in- 
dications that they are less criminally sophisticated; and 
homogeneous youth populations are more violence- 
prone than mixed youth/adult populations. Further- 
more, YCA survey respondents held stronger beliefs 
than non-YCA prisoners that their current institution 
was not safe for an average or weaker inmate to in- 
habit. Therefore, it is not surprising that in their 
responses, 62 percent of YCA inmates said they ‘‘would 
feel safer in a regular adult institution,’ and 68 per- 
cent believed that “housing only younger inmates 
together causes more problems for inmates.” 

Program Involvement. In response to the rehabili- 
tative intent of the YCA, the BOP has made available 
a variety of programs through which YCA offenders 
can pursue personal development. Prisoners can com- 
plete Adult Basic Education, pursue a General 


2-The author wishes to thank several analysts for significant contributions to the con- 
struction and administration of this survey, including, alphabetically; Laure Brooks, Susan 
Czajkowski, Marshall Haimes, Peter Kissel, John Meacham, Melissa Sickmund, and Ed 
Singleton. The opinions expressed by the author do not necessarily reflect the official views 
or policies of the Federal Bureau of Prisons. 


3 Statistical analyses showed that this difference in attitudes is not based on a dif- 
ference in chronological ages of the groups. 
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Equivalency Diploma, or enroll in college-level courses. 
To develop job-related skilis, YCA inmates can par- 
ticipate in education or vocational training programs 
in a wide variety of specialties, for example, air condi- 
tioning and refrigeration, auto mechanics, business 
education, carpentry, commercial photography, com- 
puter programming and technology, drafting, offset 
printing, plumbing, and welding. Self-development pro- 
grams include group efforts in such areas as asser- 
tiveness training, career planning, chemical abuse, con- 
flict resolution, parenting, self-image enhancement, 
and stress management. Finally, a variety of 
psychological therapies are provided at the individual 
level, and paying jobs are available in prison industries 
(UNICOR). 

The Weber, et al. (1983) data showed that rates of 
program enrollment increased as YCA populations ap- 
proached homogeneity. The survey responses are con- 
gruent: a greater percentage of YCA than non-YCA 
prisoners reported being involved in education and 
vocational training. Nonetheless, data on prisoners’ 
motivations for program participation are less positive. 
The responses of YCA prisoners revealed that, in com- 
parison to non-YCA inmates, they are less committed 
overall to participation in programs that even they 
sense they need, and, specifically, their involvement in 
education and vocational training programs is less 
voluntary than that of the non-YCAs. Under the 
prescriptions of the YCA, program involvement is man- 
datory for inmates. Therefore, these data on prisoners’ 
attitudes indicate that the high rate of YCA program 
participation is motivated less by a personal sense of 
need than the courts and prison administrators would 
hope, and more by the requirement to demonstrate for 
the classification team and the parole board that 
rehabilitative progress is being made. 

Family Influence. The expectations and values that 
a prisoner’s family conveys may have a significant im- 
pact upon the individual’s adjustment both in prison 
and after release, if the family is important to the in- 
mate. Survey findings indicated that YCA and non- 
YCA inmates do not differ in this regard. In particular, 
approximately 80 percent of YCA respondents said 
that it is important to them that their families stand 
by them currently and after release, indicating the 
significance of family relationships. Furthermore, on 
many other survey items, respondents showed a strong 
awareness that their families expect them: to adjust 
during incarceration by taking advantage of rehabili- 
tative programs and staying out of trouble and to ad- 
just after release by maintaining employment and a 
stable residence and by abiding with the law and 
avoiding involvement with wayward peers. Prior 
research suggests that the maintenance of inmates’ 


family ties is an important factor in preventing involve- 
ment in institution misconduct (Nacci and Kane, 1982) 
and in contributing to success on parole (Glaser, 1964; 
Ohlin, 1954). Unfortunately, the Weber, et al. (1983) 
data indicated that the centralization of YCA inmates 
in special institutions led to a reduction in visits be- 
tween prisoners and their families. On the other hand, 
separate research on Federal inmates (Nacci and Kane, 
1982) shows that prison line staff can exert a positive 
influence on prisoners’ attitudes and behavior, actual- 
ly reducing involvement in prohibited acts. Therefore, 
the quality of staff-inmate interactions is also of para- 
mount importance. 


Staff Working With YCA Inmates 


Before the data on inmate behavior and attitudes 
were gathered and analyzed, researchers’ discussions 
with a small group of employees revealed a conven- 
tional wisdom asserting that YCA populations are more 
violent and difficult to manage than older or mixed-age 
populations. A research project (Kane, Weber, and 
Miller, 1983) tested whether YCA staff in general ex- 
perienced the difficulty reflected in the conventional 
wisdom of a few and whether job satisfaction and 
morale were affected by the responsibility of supervis- 
ing YCA prisoners. Thus, approximately 5 months 
after the consolidation of the YCA population in three 
facilities, surveys were administered to staff at those 
institutions, and at three comparison facilities, to 
record the experiences and morale of staff who super- 
vised young non-YCA inmates. The comparison institu- 
tions were the same ones used in the research on 
inmate behavior—facilities from which a substantial 
portion of the YCA population was being transferred. 
Therefore, most of the comparison group at the non- 
YCA facilities did have prior experience with YCA 
offenders. 

Experiences. In comparison to non-YCA staff, YCA 
staff recalled a greater number of inmate-on-staff 
assaults through the prior year, during and after con- 
solidation. Also, they expected more fights, inmate-on- 
inmate and inmate-on-staff assaults, and misconduct 
overall in the upcoming year. Clearly, the data on in- 
mate behavior reviewed above corroborate the ex- 
periences and expectations revealed by employees. 
Furthermore, the YCA staff members found their jobs 
to be more frustrating, less challenging, less satisfy- 
ing, less interesting, and less worthwhile than the non- 
YCA staff. 

Ramifications. Additionally, a causal model was 
tested only for YCA staff to examine causal effects of 
working with YCA inmates on job satisfaction, morale, 
and considerations of quitting. Results indicated that 
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experience with YCA inmates and their misconduct 
and reduced safety in the environment negatively af- 
fected job satisfaction and morale and increased the 
pursuit of alternative employment—turnover. 

In summary, findings on inmate behavior indicated 
that the consolidation of the YCA population yielded 
greater supervision problems for line staff. Staff survey 
data demonstrated that these management problems 
deflated morale and increased the potential for staff 
turnover. 


Conclusions 


Data on the background characteristics of young 
offenders eligible for YCA sentences who were com- 
mitted under YCA and non-YCA procedures revealed 
that, during the most recent period of study (1980-84), 
judges have sentenced in accord with the YCA: the indi- 
viduals given YCA sentences are less criminally sophis- 
ticated in terms of their criminal histories than persons 
sentenced under non-YCA procedures and have 
greater needs for treatment programs including edu- 
cation, vocational training, and counseling to deal with 
problems reflected by the tendency of YCA offenders 
to be involved in violent instant offenses. However, 
research on the attitudes of YCA inmates indicated 
that the inordinately difficult job of program managers 
in dealing with the treatment needs of the YCA popula- 
tion is made more difficult by the fact that YCA 
prisoners are less willing than non-YCA counterparts 
to be involved in treatment programs. This motiva- 
tional problem is especially revealing since YCA 
prisoners must meet the program plans set forth in 
classification to demonstrate progress toward rehabil- 
itation to the satisfaction of their classification team 
and the parole board. 

Negative outcomes also follow from attempts to 
insulate YCA inmates from the corrupting influence 
of older prisoners by housing the youth in centralized, 
homogeneous populations. Prior research suggests that 
the expectations of family and friends can enhance both 
institution and post-release adjustment. However, 
geographic centralization thwarts contact with family 
and friends, contact that otherwise should enhance the 
prisoner’s awareness that good institutional behavior 
and post-release adjustment are important to the sig- 
nificant others. Additionally, research on pure popula- 
tions of young inmates has clearly demonstrated that 
such groups are volatile: YCA prisoners assert atti- 
tudes that endorse the aggressive use of coercion to 
resolve interpersonal conflict, and their willing use of 
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violence has been demonstrated by the inflated assault 
rates among pure YCA populations. Furthermore, 
population volatility demoralizes line staff responsible 
for supervising inmates and increases the likelihood of 
employee turnover. Staff under such conditions are less 
likely to be motivated to exert the positive influence 
on inmate attitudes and behavior that prior research 
indicates is possible. The major implications are two. 
First, since mixed age populations are less volatile and 
deleterious to institution functions, blending younger 
with older inmates is desirable. And second, geographic 
proximity to family and friends is preferable because 
it can facilitate inmates’ institution and post-release 
adjustment. 
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populations and the pressure for longer sen- 
tences have resulted in crowding, the deteriora- 
tion of overused and aging structures, and a building 
boom in correctional construction. Most states are in 
the process of constructing new prisons or renovating 
old ones. The search for ways to handle these over- 
whelming prison populations with speed and economy 
has led to increased interest in modular or prefabri- 
cated construction of jails and prisons. One indicator 
of the increased interest in such units is reflected by 
advertisements describing modular units in publications 
such as Corrections Today, the official publication of 
the American Correctional Association, and in the series 
of publications emanating from the National Institute 
of Justice and the National Institute of Corrections.! 
In Corrections Today, for example, the March-April 
issues of 1979 and 1981 had no modular construction 
advertisements; by April of 1983 there were nine ads 
totaling 7.75 pages. This advertising was consistent 
with the rise in prison populations over that period and 
concerns about new space. Since that time, paid adver- 
tising for modular and pre-manufactured components 
in Corrections Today has dropped to about four pages 
per issue. However, editions for February 1983 and the 
April issues for 1984, 1985, and 1986 have been de- 
voted to correctional architecture, with two to three 
articles per issue on modular designs. 

Out of concern for possible problems related to the 
increased need for prison and jail construction, a study 
of planning, design, and construction of new facilities 
was conducted in 1983 by the Commission on Accredi- 
tation for Corrections; it was funded by the National 
Institute of Justice. The study included information on 
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Building Prisons: Pre-Manufactured, 
Prefabricated, and Prototype 


By DALE K. SECHREST, NICK PAPPAS, AND SHELLEY J. PRICE* 


facility design and construction obtained through a mail/ 
telephone survey completed by individuals responsible 
for new facility construction in 15 states. Project staff 
toured new facilities in three states and interviewed 
project managers, representatives of state projects, 
project architects, contractors, and facility operations 
staff.2 During the study it became clear that modular 
construction and the use of prototype designs were be- 
coming increasingly important to correctional admin- 
istrators, many of whom had begun to look for quick 
remedies for the problems of overcrowded facilities. 


Unsubstantiated Claims 


The authors are concerned about an apparent will- 
ingness to accept entrepreneurial promotions of modu- 
lar, pre-manufactured, or prefabricated products for 
use in correctional facility construction without evi- 
dence to support their successful long-term use or their 
utility in meeting correctional demands. Claims of re- 
duced construction time, lower costs, and materials 
durability introduce uncertainty into planning and may 
encourage planners to suspend judgment based on expe- 
rience and factual data to place their faith in vendor’s 
claims. In fact, most of the construction techniques and 
designs seen as “new technology” in corrections are 
not new. They have been used in general architecture 
and construction by the private sector for years. The 
repetitive construction used in modular design and pro- 
totypes has been used by the home building industry 
for mobile homes, as have precast and prefabricated 
units. Although the ‘‘new technology’”’ is not new, its 
application is new in the design and construction of 
prisons and jails. It is also necessary and may be ap- 
propriate in specific situations using the proper 
precautions. 

The adoption of concepts or techniques from the pri- 


1¢f. NIJ Construction Bulletins by Charles B. DeWitt: “Florida Sets Example with 
Use of Concrete Modules” (March 1986); “New Construction Methods for Correctional 
Facilities” (March 1986); and ‘California Tests New Construction Concepts” (June 1986). 
The NIC publication is by Stephen A. Carter, Lowell Nordquist, and Polly Reno, Evalua- 
tion of Pre-Manufactured Housing for Correctional Purposes (Columbia, South Carolina: 
Carter-Goble Associates, Inc., February 1984). 

2Cf. Dale K. Sechrest and Shelley J. Price. Correctional Facility Design and Con- 
struction Management. Washington, D.C.: U.S. Government Printing Office, pp. 99-100; 
Dale K. Sechrest and Shelley J. Price, “Planning and Decisionmaking in Correctional Facil- 
ity Construction,” Federal Probation, December 1985, pp. 38-48; Shelley J. Price and Dale 
K. Sechrest, “Continuity in Design and Operation,” Corrections Today, April 1986, 
pp. 56-58. 
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vate sector requires careful examination to determine 
their relevance to correctional practice. Certainly cor- 
rections can benefit, but only if these innovations are 
adapted to correctional needs. To do so, professionals 
must not be misled by entrepreneurial claims of mone- 
tary savings or fail to recognize the special problems 
imposed by their responsibility to the community and 
to the staff and inmates of these facilities. Contrary 
to claims, some types of construction may not be less 
expensive or better than conventional construction, 
particularly when life cycle and operating costs are 
examined. Allen Patrick noted these concerns in a 
discussion of the profit motive and the possible lower- 
ing of building standards by using untested methods, 
indicating that “‘time will have to be the jury” in know- 
ing how cost-effective these units will be. Concerns 
about innovations in meeting jail and prison space re- 
quirements resulted in the collection of additional in- 
formation relevant to the evaluation of modular con- 
struction and the use of prototype designs in correc- 
tional facility construction. 


Modular and Pre-Designed Facilities 


Financial constraints have always had a significant 
effect on major capital improvements in prison and jail 
construction. However, correctional planners now have 
choices other than traditional construction. Recent 
trends have provided options that include innovative 
supervision models, inmate management strategies, 
and design philosophies, including various resultant de- 
sign configurations and choices in construction tech- 
niques. These new concepts and technologies, with their 
related terminologies, are often confusing and seduc- 
tive, promising speedy and less costly additions of 
needed space, energy savings, and sometimes decreased 
staffing and improved security. 

The interchangeable use of terminology, such as pod- 
ular design, modular design, modular construction, pre- 
fabricated, pre-manufactured, factory built, and relo- 
catable construction, have complicated the planning 
process.‘ Due to problems of terminology, it is neces- 
sary to define terms before discussing these types of 
construction. 


Modular Construction 


In conventional construction all labor is done on the 
facility site. Conventional construction of walls, floors, 
and roofs is usually done using either concrete block 
or poured in place concrete. Modular construction using 


3 allen Patrick, “‘Profit Motive vs. Quality,” Corrections Today, April 1986, p. 68. 

4 Cf. Pamela Kellman, “County Jails: Who are the Experts?” Corrections Today, April 
1983, pp. 32-24; W. Andrew Lindelow, ‘‘Model Prisons the Modular Way,” Corrections 
Today, April 1983, pp. 20, 130. 
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pre-manufactured units occurs off-site at a manufac- 
turing plant, a feature which may have labor union im- 
plications for the contracting agency. The major con- 
fusion in terminology is between pre-manufactured and 
prefabricated construction, which are similar in some 
ways. The types of modular construction are described 
as follows. 

Prefabricated Component Construction. Several types 
of “‘modular”’ construction have been used in the pri- 
vate home construction sector. The most common is 
prefabricated construction, or the building of standar- 
dized, predesigned, and partially assembled sections of 
a home that are delivered to the site and assembled on 
a prepared foundation. The term has been used increas- 
ingly in corrections to refer to either sections of hous- 
ing or entire units that are built at the factory and 
trucked to the site for final assembly. It also refers to 
precast concrete cells that are poured on- or off-site 
and set in place on foundations built using traditional 
construction methods.® This process is fully described 
by DeWitt, especially as it lends itself to shorter con- 
struction time using “fast track” methods.® For pur- 
poses of clarifying the term, it is recommended modular 
be used only in reference to construction which has 
been partially assembled or prefabricated at the fac- 
tory and finally assembled at the site on a founda- 
tion. This type of construction should not be confused 
with factory built units that use wood, steel, or wood 
sheathed with steel; this construction is defined below 
as pre-manufactured units. 

Precast Concrete. Precast concrete construction is 
the type of concrete components, or slabs, used in pre- 
fabrication. These standardized precast concrete units, 
sometimes entire cells, are poured off-site under con- 
trolled conditions and assembled at the building site. 
The forms, which can be used repetitively, provide the 
appropriate spaces for windows, doors, and plumbing 
or wiring passages. Precast concrete is also called ‘‘pre- 
stressed.’”’ As described by Rosenberg, it is 

reinforced with high tensile steel pretensioned before the con- 

crete is cast. After placement, the concrete cures and bonds to 

the steel. Tension is then released, creating stresses directly op- 


posed to those to which the precast component will be subjected 
under load.” 


DeWitt has described the construction of housing units 
from prefabricated or precast concrete components, 
also describing the “‘tilt up’’ method of casting the con- 
crete on site.® 


5 J. Oliver Stein and H. Paul Bigler, ‘Roanoke City Jail,”” PCT Journal, March-April 
1981, pp. 110-111. 
6 Dewitt, “Florida Sets Example. ..,” op. cit., note 1. 
7 Fromy Rosenberg, ‘“‘Precast Concrete Construction Cuts Labor Costs,” Corrections 
T , April 1984, pp. 94, 100. 
DeWitt, “California Tests New Construction Methods,” op. cit., pp. 5, 10. 
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Pre-Manufactured Units. As differentiated from the 
prefabricated component construction described by 
DeWitt, the pre-manufactured correctional facility, or 
factory built unit, was the primary focus of the Carter- 
Goble report. It was defined as follows: 

...pre-manufactured correctional facilities consist of pre- 
manufactured modular units which have building components, 
such as walls, floors, and roof systems, that are pre-assembled 
and delivered as a unit to the site. As such, each unit has its own 
structural integrity [to] permit shipment to the site. One or more 
of the modular units may be jointed, connected, or grouped to- 
gether to make a pre-manufactured correctional facility. [A] unit 


would be shipped to the site complete with windows, plunbing 
fixtures, doors, light fixtures, etc.® 


This type of construction has its counterpart in the 
double-wide mobile home, which is often referenced as 
the prototype pre-manufactured unit. Like its private 
sector counterpart, it is constructed or assembled in 
the factory and trucked to the site ready to use. It is 
a pre-assembled, prefabricated unit, but it more likely 
to be made of wood, steel, or wood sheathed in steel. 
Another distinguishing feature is the degree to which 
the unit is finished at the factory. The pre-manufactured 
unit is a structure, with cell fixtures installed at the 
factory (toilet, sink, door, locks) and ready for hook- 
up. The prefabricated component process usually 
provides for installation of cell fixtures on site. The 
Carter-Goble report describes several types of pre- 
manufactured facilities. They are variously referred to 
as “‘steel boxes,’’ said to be relocatable and ‘‘off-the- 
shelf” buildings because they are pre-designed. Cor- 
rectional personnel who have used earlier versions 
made of wood or wood sheathed in steel or tin have 
questioned their structural integrity. While this type 
of construction is used in housing units, it is commonly 
seen in guardhouses, offices, corridors, and in other 
support areas.!° Maximum security ‘‘steel boxes,” of 
more recent origin, are likely to be more durable; how- 
ever, they will be much more expensive. Variations in 
construction may include a mix of pre-manufactured 
and prefabricated living units and support areas, de- 
pending on planned use. 

Pre-Engineered Designs. The danger in pre- 
manufactured or prefabricated construction is the use 
of pre-engineered designs. The design of these units 
is developed by the vendor based on a fixed concept 
of program needs, security, traffic, administrative re- 
quirements, and staffing patterns. Prefabricated units 
allow some latitude for the purchaser to make changes. 
Basically, however, the design is sold “‘as-is,”” and any 
modifications come at a cost to purchasers, who should 


Carter et al., p. 2. 
10¢f. Jack Buckley, ‘Pre-Engineered Alternative,” Corrections Today, April 1965, 
p. 136. 


be aware of possible additional costs of this type. Usu- 
ally the design is developed in standardized blocks, 
which can be arranged in various configurations. 
Changes within the building blocks are not encouraged 
unless they coincide with the standardized sizes already 
available. Modifications outside of the measurements 
of these building blocks may have an effect on the profit 
margin of the manufacturer, since there will need to 
be changes in the production process. The purchaser 
can expect to pay these costs. 

Podular Designs. Podular design is an inmate 
management concept that places inmates in housing 
units of a manageable size around a common area. The 
living unit may or may not contain a secure control 
booth from which a correctional officer can observe in- 
mate activity, depending on the type of supervision 
used.!! In either case, the living unit can be constructed 
using either traditional or prefabricated methods. Pre- 
manufactured units tend to limit the use of podular 
supervision due to their linear designs. 


Critical Issues in Innovation 


Costs. Given the market potential for new facilities, 
it is not surprising that products have been developed 
to meet new needs, particularly prefabricated and fac- 
tory built modules. For any jurisdiction in which the 
jail or prison is seriously over capacity, with severe 
budget constraints, the possibility of a relatively cheap 
and quick solution to overpopulation and fiscal prob- 
lems can be attractive. Some reports are available on 
the actual cost of pre-manufactured (or factory built) 
units. The biggest problem appears to be with the va- 
lidity of these reports, which are often used to substan- 
tiate vendors’ claims. In a published article. Brodeur 
cited the following costs for two pre-manufactured 
facilities: 

Costs for site-built maximum security beds vary between 
$23,000 and $60,000 per bed. The cost per maximum security bed 
for modular installations in Washoe County, Nevada, has been 
about $16,000. A 120-bed maximum security modular jail now 
being built for Santa Clara County, California, worked out to 


$16,250 per bed. The two facilities, which were built by different 
contractors, are multiple-occupancy cell block buildings.1? 


The Carter-Goble report placed the cost per bed of 
the Washoe County Detention Facility (Reno, Nevada) 
at $22,917 and Santa Clara County (Elmwood Jail Fa- 
cility) at $17,361.15 Both estimates are higher than 
those reported by Brodeur. Brodeur does not report 


william “Ray” Nelson, “New Generation Jails,” Corrections Today. April 1983, 
p. 112; Nelson discusses direct supervision that requires no control room as opposed to 
“podular indirect” and traditional remote supervision. 

125 ohn Brodeur, “The Modular Detention Building,” Corrections Today, December 
1982, p. 40. 

1 r et al., p. 20. 
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a specific time to completion but refers to builders’ 
claims that they can halve the time of conventional con- 
struction. Carter-Goble reported a three-fold improve- 
ment, with an average time for design and construc- 
tion of 13.9 months for pre-manufactured and 38.7 
months for conventional facilities.1+ 

Confusion persists regarding the costs quoted for 
pre-manufactured facilities. For the Garfield County 
Jail medium security expansion unit in Glenwood 
Springs, Colorado, the Carter-Goble report indicated 
a 20-bed facility at a cost of $19,500 each—total cost 
$390,000; the NIJ Directory indicated 16 beds at a cost 
of $18,312 each—total cost: $293,000; building only: 
$256,000.15 The costs quoted in the Carter-Goble report 
appear to represent an additional $97,000 that was 
added to the $293,000 cost of the jail to remodel the 
old jail facility. County records did not discriminate 
with respect to total project costs.1° Cost comparisons 
between conventional, prefabricated or precast, and 
pre-manufactured construction can be deceptive, there- 
fore, if they are not well researched. Also, these com- 
parisons often provide no equivalence in the square 
footage reported between various types of construc- 
tion. The Carter-Goble report has provided a com- 
parison of 16 pre-manufactured and 16 conventional 
facilities, based on size and security level. They 
examined the total facility, including support space, 
program space, and space within the housing unit itself. 
They found pre-manufactured facilities offered about 
150 percent less square footage per inmate with a total 
cost per square foot of about 30 percent higher than 
the surveyed conventional facilities. However, cost per 
bed was 90 percent higher for conventional facilities.” 
This apparent contradiction was due to the fact that 
conventional construction includes support space. As 
facilities get larger, however, conventional construc- 
tion costs per bed go down and pre-manufactured costs 
go up due to the need to add support space. In a com- 
parison of pre-manufactured and conventional facility 
costs using a “weighted bedspace cost average,”’ the 
Carter-Goble report states that: 

. ..assuming comparable space per inmate in conventional fa- 
cilities. ..the average bedspace cost would be $50,012 for pre- 
manufactured as compared to $40,397 for conventionally con- 
structed facilities. Conversely, the average cost per bedspace for 
conventionally constructed facilities providing comparable space 
per inmate as currently provided by the pre-manufactured 


facilities, would average $16,279, while the current average cost 
for a pre-manufactured facility is $20,825.18 


McCarter et al., p. 38. 
15Carter et al., p. 20; Charles B. DeWitt, National Directory of Corrections Construc- 
tion, First Edition. National Institute of Justice, 1986, p. 87. 
SConversation with Charles B. DeWitt, National Institute of Justice, September 1986. 
17 Carter et al., p. 34. 
SCarter et al., p. 37, Table 9. 
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This conclusion was supported by a letter from the 
Florida Department of Corrections Facility Services 
Administration that indicated over 24 percent greater 
cost ($305,000) for low bid modular versus conventional 
construction for a 112-bed medium-minimum security 
facility,1® which is exactly the difference noted by 
Carter-Goble (23.8 percent). No construction time sav- 
ings were promised in the bidding. Further, the Florida 
analysis stated that, ‘“The use of steel modular units 
was considered less desirable because of concern over 
the long term expected maintenance problems and the 
fact that most of the labor and construction materials 
would be acquired out of state.’’?° More favorable com- 
parisons have been made between conventional con- 
struction and prefabricated construction using concrete 
components. For the Pinellas County medium secur- 
ity jail, DeWitt reported completion in 10 months in 
1985 at a “cost of approximately $14,516 per inmate, 
or about $29,032 per [92 square foot] two-person cell.’’21 
For a 1983 maximum security (single cell) addition the 
Pinellas facility used conventional construction, and 
Carter-Goble reported a per bed cost of $20,408. DeWitt 
quoted a price of $16,435 per cell for the maximum 
security (63 square foot single cell) construction at Rai- 
ford that used techniques developed in Pinellas County.?2 
Cost comparisons are reasonable between the maxi- 
mum units in Pinellas County and at Raiford because 
both were living unit additions not requiring support 
areas. 

Assuming comparable security levels, a fair compar- 
ison of construction costs can be made only if the cost 
per square foot for particular kinds of space and the 
total gross square feet per inmate are compared, with 
housing being the most expensive space. In a facility 
with 300 to 380 gross square feet per inmate, housing 
accounts for less than 200 square feet. A facility that 
does not provide adequate support or program space 
and uses housing space for these purposes will be less 
expensive on a “per bed’’ basis, but it is not likely to 
be a complete facility without the additional expense 
of support and program space.” Additional considera- 
tions for pre-manufactured units must also include costs 
for land, site development, foundations, and fitting to 
electrical, plumbing, and other services. 

Time to Construction. Time is critical when crowd- 
ing is a problem and when court suits are providing the 
motivation for new construction. According to Carter 
et al., pre-manufactured units have a distinct time 
advantage: 


19Carter et al., p. 55. 
Ibid. [emphasis added]. 
lDewitt, “Florida Sets Example with Use of Concrete Modules,” op. cit., p. 2. 
. Cit., p. 6. 
23 carter et al., p. 35. 
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The survey of pre-manufactured and conventionally con- 
structed correctional facilities shows that if time to occupancy 
is a major factor, then pre-manufactured facilities can provide 
bed space approximately three times faster ... [also] if pre- 
manufactured facilities were required to provide the same amount 
of square footage as conventional, the cost would be substantially 
higher than the averages most often quoted by manufacturers’ 
representatives.?4 


Prefabricated component construction using concrete 
units also appears to be faster than conventional con- 
struction at no greater cost. This method is essentially 
a “fast track” system of construction. Whether pre- 
manufactured or prefabricated component construction 
is used, the need for speed must not override full con- 
sideration of operational and life cycle costs. 
Staffing. Some vendors claim staff savings with the 
use of pre-manufactured units and predesigned facili- 
ties, but there is no information available regarding 
savings or excessive costs, and staffing figures are not 
yet available. When pre-engineered designs or units 
predetermine a particular design configuration, the 
level of staff is dictated by the design, and the pur- 
chaser will have little control over staff costs. Carter 
et al. reported problems of staffing and supervision: 
... because of the differences in site and configuration of 
modules, there is generally less supervision or observation of 
inmates in pre-manufactured housing units than in conventionally 
constructed housing units ... Generally the design of pre- 
manufactured modules limits the officer’s sight lines in terms of 
the number of cell doors or inmates that may bé observed from 
a given position ... there is generally less supervision or obser- 


vation in pre-manufactured housing units than in conventionally 
constructed housing units.” 


Staff members in Pinellas County had input into the 
design of the facility built with prefabricated compo- 
nent construction. They expressed satisfaction with its 
design, the quality of construction, and the flexibility 
built into it.26 However, in a comparison of prefabri- 
cated component construction with conventional meth- 
ods, DeWitt indicated a possible loss of flexibility in 
design.?” 

Planners and facility officials need to consider 
staffing carefully before any commitment to pre- 
manufactured or prefabricated construction that may 
predetermine staffing levels. Staffing needs in excess 
of conventional designs must be evaluated carefully, 
with particular attention to long-term operational costs 
and liability issues. The possibility always exists that 
an increase in staff may be necessary, and this addi- 
tional expense can easily eliminate any potential short- 
term savings. For example, Joyce and Bosse have pro- 
vided an analysis of pre-engineered design in which 


24carter et al., op. cit., p. 38. 

id., p. 32. 

tt. Mark Fitzgibbons, conversation July 29, 1986. 
27 DeWitt, “Florida Sets Example. ..,” p. 5. 


they compared dormitory and cell designs. The mini- 
mum security dormitory design had a higher staff ratio 
and a higher rate of disciplinary problems; the high/ 
medium security cell design (an X-style configuration) 
provided greater inmate control at lower staffing levels 
and reduced operational costs significantly. They re- 
ported that over a 9-year period the “operational cost 
difference” between the two designs would recover con- 
struction costs for the cell design.?8 

Facility Life Expectancy. Vendors often claim a life 
expectancy of 20 years for pre-manufactured struc- 
tures. Respondents experienced with wood and wood 
sheathed in steel or tin said they did not expect more 
than 5 years habitable use. The 20-year claim by ven- 
dors often included the provision that these facilities 
be adequately maintained. Steel relocatable units will 
surely last longer, but their longevity may suffer due 
to water damage (rust). Hard use, typical of correc- 
tional housing, and problems of adequate maintenance 
may compromise the lifespan of these units, although 
most have not been in use long enough to predict their 
durability. Prefabricated component designs that use 
pre-stressed concrete are of more recent origin, and 
their long-term performance is not known in compari- 
son to conventional construction. 


Issues in Prototype Design 


Recommendation 55 of the Attorney General’s Task 
Force on Violent Crime asked that the National Insti- 
tute of Corrections ‘develop models for maximum, 
medium, and minimum security facilities of 750 and 500 
(or fewer) beds, from which states would choose the 
appropriate model(s) for construction.”2° Prototype, or 
model, facilities are pre-designed prisons or jails which 
have been developed incorporating the state of the art. 
Theoretically, the design has been developed with the 
participation of persons expert in their field and who 
have taken into account all the factors necessary to the 
design of an ideal facility. The final product should be 
a model that can be duplicated, effectively provide the 
level of desired security and supervision, have the ap- 
propriate program and support space, and provide a 
standard level of staffing. 

The use of prototype design can reduce the time and 
costs associated with the planning and design phases 
preceding facility construction. Prototype use, how- 
ever, suggests that there is a model that can be repli- 


- eated in all climactic conditions, adapted to any terrain 


or soil condition, and meet correctional program needs 


28Nola Joyce and Daniel Bosse, ‘Design Comparisons—Choosing an Option To Meet 
Demands.” Corrections Today, April 1986, p. 78. 

2y.s, Department of Justice, Attorney General’s Task Force on Violent Crime (Final 
Report, August 17, 1981), p. 75. 
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and philosophies. Selection of a prototype design re- 
quires an awareness of assumptions built into the 
model. Careful consideration must be given to features 
related to correctional philosophies, design features 
suitable to regional and geographic conditions, and 
other factors, such as the composition of the inmate 
population between jurisdictions, increasing crime 
rates, changing incarceration rates, sentencing prac- 
tices, release policies, and the use of alternative 
sanctions. 


Use of Untested Designs 


Any design which is based on an analysis of needs 
and the development of an architectural program can- 
not be tested until the facility is built and occupied. The 
prototype may claim an advantage in that the design 
has been rigorously reviewed before construction. If 
one facility has been built, it can serve as a test of the 
model and provide an opportunity to find problems and 
correct them. At the time of the study, one vendor of 
a prototype design had one facility almost completed, 
and six others were in the early stages of construction. 
Design problems will not become known until the first 
facility is occupied, and unless the vendor conducts a 
post-occupancy evaluation, the errors in the design will 
be repeated. A common problem found in the study was 
the repetition of mistakes in the prototype design due 


to lack of evaluation of the original. One-fourth of the- 


states surveyed had recently completed construction 
of several facilities concurrently using an untested 
design. In one state, except for some changes made 
that were deemed absolutely necessary by the archi- 
tect, major design errors were replicated in new con- 
struction. In another state, four prototype facilities 
were constructed that are today inadequate to meet 
original or current needs. Time must be taken between 
construction of facilities, especially prototypes, to allow 
testing of the design. 

The current trend in prototypes underscores the need 
for research and evaluation of correctional design and 
construction. Research is needed to test specific design 
features such as cells and their fixtures for resistance 
to vandalism, the placement and internal arrangements 
of electronic equipment in control centers, and the effec- 
tiveness of the podular arrangement. Post-occupancy 
evaluations must be conducted to determine the effec- 
tiveness of the design in meeting the needs specified 
in the architectural program. Construction costs, staff 
savings, and other claims by vendors need to be eval- 
uated so that some clear and definite figures are avail- 
able to planners. As McGough points out: 

We are still short of hard research in prison design. For every 
very positive article of why pink paint has a calming effect, there 


are also dozens of built environment subjects that have not been 
researched at all. In the absence of research, architects and plan- 


March 1987 


ners have made their own judgments. For instance, the triangular 
housing units, which architects seem to be working to death, have 
become today’s counterpart to the 19th century Auburn cell 
house.®° 


In the final analysis there is no guarantee of success 
with or without a prototype. There is no ideal design, 
and there are no absolute answers in planning. There 
is a need for careful review of all variables which must 
be coordinated in institutional planning. The planning 
process must be applied with equal rigor to the selec- 
tion of a prototype as to the development of any other 
design. This responsibility cannot be left to the ven- 
dor, the architect, or an agency too far removed from 
corrections. A prototype should be selected only when 
it meets the requirements of the system. When jurisdic- 
tions are considering the development and use of pro- 
totype facilities, the first facility constructed should be 
evaluated before beginning construction of another. 


Avoiding Problems 


To assist in the evaluation and selection of pre- 
manufactured or prefabricated component facilities, 
especially where prototype designs are used, the follow- 
ing are critical. 

These facilities must be: 

¢ evaluated to determine the actual savings in dol- 
lars and time in relation to meeting the needs of 
the user. 

¢ evaluated considering the same factors addressed 
in planning and programming for facilities built 
using conventional construction methods. 

e evaluated considering square footage for the total 
facility, inclusive of support space, as is done in 
conventional construction. 

¢ in compliance with applicable local and state 
codes, including zoning, fire, health, and environ- 
mental requirements. 

Pre-manufactured housing units should be seen as 
temporary structures or as support facilities. Their pri- 
mary use should be for short-term detention in the com- 
munity or as temporary additions to existing long-term 
facilities. 


Summary and Conclusions 


Correctional planners and practitioners do not suf- 
fer from a lack of desire to do good planning for new 
construction or for the renovation of existing facilities. 
However, the use of pre-designed, relocatable facilities 
and prototype designs should be secondary to good 
planning and design. Sound planning should place these 
elements in perspective in relation to the needs of a 


30 john W. McGough, “Prison Design and Construction or Why Do Prisons Cost So 
Much.” Corrections Today, February 1982, p. 47. 
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particular agency. Planning should include a clear def- 
inition of goals, improved communication among plan- 
ners, correctional administrators, and architects, and 
continuity of oversight throughout the planning, de- 
sign, and construction process. 

New Evaluation Tools. Of greatest importance is the 
need to evaluate what has been done and build on ex- 
perience rather than repeat past errors. Post occupancy 
evaluations should be done regularly for all types of 
new prison and jail construction, especially modular 
construction or prototype designs. These evaluations 
may show unanticipated problems in such areas as traf- 
fic flow, lines of sight for observation and supervision, 


placement of equipment and controls, functioning of 


security equipment, and the like. A central source for 
such information has been created within the National 
Institute of Justice. A Construction Information Ex- 
change, a National Directory of Corrections Construc- 
tion, and a Construction Bulletin series have been ini- 
tiated.*! Information on construction will be available 
from agencies, with the goal of more efficient construc- 
tion to meet the demands of crowding.®? The Construc- 
tion Information Exchange is also conducting post- 
occupancy evaluations using a mail questionnaire.** 
Comparisons of experience with other jurisdictions will 
be made based on these reports. 

Even with this commendable effort, some questions 
remain. It is not clear whether the survey will allow 
a uniform and comprehensive evaluation of all new con- 
struction. That is, will all construction since 1978 be 
reported? Ideally, such a survey should be done on-site 
by an outside team of professionals. For example, it 
is unclear how a self-report mail questionnaire can eval- 
uate design in relation to staffing levels, supervision 
needs, or sight lines in a way that will allow future im- 
provements. It is unclear how siting problems can be 
adequately evaluated. Efficiency is only one of many 


31 Dewitt, New Construction Methods for Correctional Facilities, op. cit., p. 1. 
325). 

Tbid. 
33Construction Information Exchange, Facility Survey [c. 1986]. 


considerations in evaluating construction; the effec- 
tiveness of the facility in meeting its goals, including 
quality of life considerations, will be difficult to evaluate 
without on-site observation. Living and working con- 
ditions must be addressed, both for inmates and staff. 
Concern with the quality of construction is also critical, 
i.e., long-term use factors. Finally, national correctional 
standards, with their implications for legal liability, 
must be considered in all new construction. Can these 
new designs meet professional and legal standards? 

On-Site Evaluation. A national program of on-site 
post-occupancy evaluation should be created to include 
consideration of all types of construction, emphasizing 
long-term utility based on cost, time to occupancy, dur- 
ability, the quality of materials, hardware, and com- 
ponents, and other features of use. Equally important 
areas for examination are staffing requirements (num- 
ber and type), working conditions, inmate living con- 
ditions, security (lines of sight, zones), flexibility (adap- 
tation to new security levels), energy consumption, and 
such unique features as the ease of relocation of modu- 
lar units. Even a sampling of the facilities evaluated 
through the Correctional Information Exchange would 
be adequate. National data can provide in-depth infor- 
mation to correctional planners, architects, vendors, 
and others involved in the construction of correctional 
facilities. Without a national program of one-site post- 
occupancy evaluation, the problems cited for pre- 
manufactured construction and prototype designs will 
not be adequately addressed. Corrections administra- 
tors, planners, and architects will continue to run the 
risk of continuing to buiid without comprehensive and 
uniform evaluations of existing facilities. While steps 
are being taken to improve these evaluations, for an 
effort of this scope and importance, more needs to be 
done.*4 


34cf. Dale K. Sechrest and Shelley J. Price. Correctional Facility Design and Con- 
struction Management. Washington, D.C.: Government Printing Office, pp. 99-100. 
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Disciplinary Problems Among Inmate 
College Students 


BY GEORGE C. KISER 
Associate Professor of Political Science, Illinois State University 


ITERATURE ON disciplinary problems in the 
Le college classroom is virtually nonexistent. 

One possible reason is that such problems may be 
too rare and insignificant to attract scholarly attention. 
Indeed certain considerations do suggest that inmates 
taking college courses would be unusually well-behaved. 
Perhaps most significantly they are not typical prison- 
ers. For instance, they have far more formal education 
than the average inmate, and this would seem to be 
evidence of their ability, academic motivation, and self- 
discipline. Moreover, prisons may require good institu- 
tional conduct records for admission to their college 
programs (Sebastian, 1983). And inasmuch as research 
finds that enrollees in such programs are delighted with 
their opportunity to take classes, we might expect them 
to make extraordinary efforts to follow the rules so as 
not to jeopardize the program or their participation in 
it (Hogan, 1968; Jones, 1982; Zogg, 1986). 

But still other considerations suggest that college 
classes in prison would have significant disciplinary 
probiems. First, it is important to recall that enrollees 
are convicted felons, people who by definition were 
unable or unwilling to obey society’s most important 
norms. Second, possession of a good conduct record by 
college students in prison does not necessarily guaran- 
tee that they have in fact been well-behaved, for most 
misbehavior in penitentiaries is never detected by cor- 
rectional officers. Third, psychologists tell us that peo- 
ple subjected to severe and prolonged frustrations tend 
to take those frustrations out on other people. And of 
course many inmates’ backgrounds are teeming with 
frustrations ranging from those associated with poverty, 
racial discrimination, and child abuse to the inherent 
and severe frustrations of imprisonment itself. When 
prisoners are tempted to lash out at others, they may 
find the teacher a more inviting and less threatening 
target than fellow inmates or prison officers. Finally, 
students anywhere may be more prone to misbehave 
if the teacher is new and insecure in that setting, and 
each year many teachers from traditional campuses 
enter the prison classroom for the first time. 

Significant disciplinary problems do exist in some 
prison college classrooms, and the dearth of literature 
is a serious impediment to correctional education. New 
prison teachers are not alerted to problems they may 
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encounter—problems that may be radically different 
from any they have encountered in the more traditional 
classroom and unresponsive to solutions that may have 
worked well back on the college campus. As they stum- 
ble into these problems without having had a chance 
to study them, their “‘solutions” may be less reasoned 
than they would prefer. And if they are unaware that 
other teachers are encountering the same problems, 
they may be intimidated by the fear that inmates have 
singled them out for unique harsh treatment. Of course 
they also lose the opportunity to learn from the experi- 
ences of colleagues who may have achieved some suc- 
cess in dealing with misbehaving inmate students. 

A good starting point is for prison teachers to iden- 
tify the disciplinary problems they have encountered, 
the solutions they have attempted, and their successes 
and failures. This article concentrates on one prison 
class in which I encountered significant disciplinary 
problems, then devotes very brief attention to two 
other inmate classes which were considerably better 
behaved. All three were taught in maximum security 
penitentiaries while I was a full-time faculty member 
at a nearby college or university. 


The Problem Class 


The problem class was Constitutional Law, which 
I had taught for several years at Illinois State Univer- 
sity and taught as an extension class at Illinois’ Pon- 
tiac Correctional Center during the early Summer of 
1984. This class of about 20 students met three nights 
per week in 3-hour sessions. It focused heavily on stu- 
dent discussion of Supreme Court cases, the great ma- 
jority of which dealt with the rights of defendants in 
criminal cases. 

We have already noted some reasons why college 
classes in prison might experience few disciplinary 
problems. As I prepared to teach the Pontiac class, sev- 
eral additional considerations seemed to suggest that 
I should have few such problems with this particular 
class. First, during some two decades of college and 
university teaching I had experienced very few dis- 
ciplinary problems. Second, I was already an ‘“‘experi- 
enced” prison teacher, having taught a class at the Col- 
orado penitentiary in 1967, and I had encountered 
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almost no disciplinary problems there. Third, the Pon- 
tiac class, with only about 20 enrollees, would be too 
small to protect the anonymity of badly misbehaving 
students. Fourth, students could not conceal their 
misbehavior from prison authcrities, because one of the 
correctional officers enrolled in the course. Fifth, the 
subject matter of the course—defendants’ rights— 
seemed ideal for capturing and holding the interest of 
inmate students. 

_ Despite these favorable considerations, others 
pointed to the likelihood of disciplinary problems. Since 
the well-behaved Colorado class of 1967, maximum 
security prisons had changed significantly. They now 
contained far more violent, apparently incorrigible, 
prisoners and tensions had increased dramatically. The 
large Pontiac Correctional Center, with its turn-of-the- 
century buildings, had had more than its share of well- 
publicized riots, assaults, and murders. Moreover, sev- 
eral colleagues who had taught at Pontiac warned that 
disciplinary problems were very likely. For instance, 
they noted that students commonly wandered in and 
out of lectures at will and that unruly inmates had dis- 
rupted classes. One colleague told of a near-fight be- 
tween members of rival gangs in his class and another 
told of a teacher who had been assaulted by a student 
in his class. 

The Problems.—As predicted, problems did arise— 
early: at rollcall on the first night of class. I asked stu- 
dents to answer and raise their hands so I could learn 
their names as soon as possible. All but two cooperated. 
When their names were called, they mumbled some- 
thing but did not raise their hands, so I was unable to 
locate them. Nor did they respond when I repeated 
their names and asked them to raise their hands. And 
night after night the number of students in class was 
two greater than the number of hands raised. 

When I called another name during the first rollcall, 
a student responded that that was not really his name. 
At the end of rollcall he came to the front of the room 
to explain. For some unknown reason the prison autho- 
rities had arbitrarily assigned him the name that ap- 
peared on the class register. Although he had repeat- 
edly informed them of his real name, they had stub- 
bornly refused to use it. Would I please correct the roll 
and call him by his real name? 

Shortly after my announcement on the first night 
of class that examinations would emphasize lecture ma- 
terial, one of the students strolled out to the hallway 
where he stood for several minutes while I continued 
to lecture. Then he wandered back into the classroom. 

During the evening several other students also left the 
room while the lecture was in progress and returned 
a few minutes later. Some made the same leisurely trip 
two or three times. During these self-scheduled re- 
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cesses, they engaged in such activities as going to the 
bathroom, drinking water, stretching, visiting with 
other inmates, and standing in the hall and staring back 
at the classroom. None asked to be excused, and it was 
obvious that they assumed they could come and go at 
will. 

Another problem was some students’ remaining in 
the hallway for several minutes after the scheduled be- 
ginning of class. And some failed to return promptly 
after the recess occurred about half-way through the 
evening class period. 

Still another problem involved two or more students 
responding simultaneously to my comments and ques- 
tions. Although little discussion occurred during the 
first few sessions, when they finally did begin to discuss 
few raised their hands and waited to be recognized. 
Sometimes several students would all respond at once, 
seemingly unaware that other students were trying to 
talk 


Adding to this chaotic effect were the occasional 
discussions students held with each other, apparently 
unrelated to the topic of discussion. The most serious 
of these involved four students in the back of the room 
who talked to each other and often laughed for no ap- 
parent reasons. They were more disruptive than other 
students because they were louder and apparently 
more organized and deliberate. 

When examinations were returned one student was 
unwilling to wait his turn. Each time he came to the 
front of the room to demand that the orderly distribu- 
tion cease so he could receive his test immediately. 

In combination these disciplinary problems were 
more substantial than those I had faced in any previous 
class. Consequently I started searching for solutions 
very early in the semester. 

Coping with the Less Serious Problems.—Early in 
the semester I decided that it was important to distin- 
guish the more serious problems from the less serious 
ones. While some problems could seriously undermine 
the entire class, others, although mildly disruptive 
and/or annoying, were unlikely to interfere significantly 
with the overall learning process. 

The less serious problems appeared to be: (1) the two 
students’ refusal to respond to rollcall; (2) the inmate’s 
insistence that his name on the class roll was inaccu- 
rate; (3) students answering questions out of turn; and 
(4) the student’s unwillingness to wait his turn when 
examinations were returned. 

In 20 years of teaching I had never encountered stu- 
dents who refused to respond to the roll. In the tradi- 
tional college classroom, it would be very difficult to 
understand what possible benefit they could hope to 
gain from such behavior. But from the perspective of 

some prisoners, refusal to answer roll might make sense. 
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They might be trying to prevent certain other inmates 
from learning their identity (e.g., a fellow classmate 
might be planning to kill them). Or as noted in a percep- 
tive article on disciplinary problems in the prison class- 
room, some inmate students deliberately try to unnerve 
the teacher or to draw attention to themselves by refus- 
ing to meet even the most reasonable and simple re- 
quests (Reynolds, 1982). I decided the best response 
was to simply ignore the two students’ refusal to re- 
spond to rollcall. Since attendance was not mandatory, 
a couple of pupils refusing to answer roll created no 
great problem. Moreover, I could have obtained a com- 
plete list of students in attendance from the correc- 
tional officer who escorted them to class, although I 
never bothered to do so. Also by the process of elimina- 
tion it soon became apparent which two students were 
not responding to the roll. And when exams were re- 
turned, they finally had to acknowledge their identity 
in order to receive them. 

Another unprecedented problem in my teaching 
career was the student’s insistence on being called by 
a name other than the one on the class register. But 
as a recent legal column notes, disputes between in- 
mates and prison authorities over inmate names are 
not uncommon (Warren, Possley, and Tybor, 1986). 
Prisoners may try to change their names for religious 
purposes or to constantly annoy and confuse correc- 
tional officers. And if an inmate goes by several dif- 
ferent names, it may be easier to escape punishment 
for violation of prison rules. In 1986, a dispute over 
Pontiac inmate attempts to change their names was 
decided by the U.S. Court of Appeals for the 7th Cir- 

cuit. In upholding the right of correctional authorities 
to control name changes, the court wrote: 

We can imagine a situation where, when roll is called one morn- 

ing, Fields refuses to answer his name because last night he 

changed it to Muhammad; the next day he changes it to Azeez, 
and the next back to Fields. How are the authorities to keep track 

- re in these circumstances? (Warren, Possley and Tybor, 
I simply made note of the name the student wished to 
use, addressed him by that name, and continued to use 
his official name for all other purposes. 

The phenomenon of several students trying to dis- 
cuss at once was not all bad. This problem seemed to 
spring more from academic enthusiasm than any desire 
to be disruptive. Generally on campus I ignore it alto- 
gether, because students themselves soon recognize it 
as a problem and act accordingly. However, after a 
class or two at Pontiac there was still no sign that the 
problem there would take care of itself, so I called it 
to the attention of the class. But I attempted to explain 
my concern in terms that would not hurt their feelings 
or inhibit their willingness to discuss in the future. I 
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told them that I very much appreciated their willing- 
ness to discuss, but we were losing some of its benefit 
because of our inability to hear all of it. I asked them 
to please raise their hands for recognition before com- 
menting and each student would get his turn. Although 
a few students’ eagerness to discuss caused them to 
forget the rule, almost all obeyed it for the rest of the 
semester. 

Never before in my teaching career had I encoun- 
tered a student who demanded that his papers be re- 
turned before anyone else’s. This student would come 
to the front of the room as soon as I started to distri- 
bute papers, interrupt me, and state his demand in an 
intimidating manner. I decided from the beginning that 
it was so unreasonable that acquiescence with it would 
suggest to the entire class that the teacher could be 
intimidated into meeting all kinds of irrational de- 
mands. So I simply and politely told him each time that 
he would have to wait his turn. And while I continued 
distributing papers he remained at the front of the 
room, glaring at me. While his behavior was mildly 
disruptive, it did not interfere greatly with the oppor- 
tunity for other students to learn. Only two examina- 
tions were returned so there were only two brief “‘con- 
frontations.”’ 


Coping with More Serious Problems.—Early in the 
semester I decided that the most serious problems were: 
(1) students wandering in and out of class at will; 
(2) their failure to report promptly to class; and (3) non- 
class-related talking in class. 

I considered students wandering in and out of class 
to be a serious problem because: (1) it was disruptive 
to other students and to me; (2) it seemed to exemplify 
a poor academic attitude; and (3) students who engaged 
in it learned less because they missed important mate- 
rial. Because I had never encountered such a problem 
in my teaching career I decided to discuss it further with 
colleagues who had taught at Pontiac. They stressed 
that it had occurred in all of their classes, that many 
students engaged in it, that it was apparently an old 
tradition at Pontiac, and that probably it would be very 
difficult to curtail. Furthermore some thought that it 
was not the kind of problem that would seriously under- 
mine a class and that if some students were willing to 
miss important class material and pay the price by get- 
ting lower grades that was their prerogative. But one 
teacher did indicate that students wandering in and out 
of class had annoyed him, so he had announced early 
in the semester that if they left without permission they 
were not to return—ever. Although he thought this had 
reduced the problem slightly, students continued to 
leave without permission and he continued to let them 
return. 
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It soon became apparent that even if I could have 
stopped my students from wandering in and out of the 
classroom I would have solved only a small part of a 
broader problem. On the first night of class I could see 
from the windows of my room that students were more 
or less continually entering and leaving all the 
classrooms. Even when all classes were in session as 
many as 10 to 20 students might mingle in the hallway, 
some talking quite loudly. And these hallway sounds 
carried easily into my classroom through the non- 
soundproof security door. This usually loud noise was 
a greater distraction to my class than its own members 
coming and going. Thus solving the disruptions to each 
class would have required all teachers along the hall- 
way to stop their students from taking unauthorized 
breaks. And even this would not have completely solved 
the problem. Teachers did not coordinate their break- 
time with other teachers, so many of the students in 
the hallway at any given time were legitimately ‘‘on 
break.” As one class would be returning to the class- 
room another might be going on break, thus adding 
perhaps 20 to 30 students to the already nosiy hallway. 
Viewed within this broader context, it became apparent 
that stopping my students’ wandering in and out of 
class would have reduced the distractions to my class 
relatively little. With mixed feelings, I decided to live 
with the problem, at least for the duration of that 
course. 

I also judged the failure of students to report 
promptly at the beginning of class and at the end of 
breaks to be a serious problem because it too resulted 
in a significant number of students learning less. For 
the first few days I simply delayed the start of class 
until all the stragglers were there, hoping that the prob- 
lem would correct itself. But instead of improving, it 
grew worse. When students learned I would wait, they 
became more and more tardy. Consequently I soon an- 
nounced that I was concerned about this problem and 
would convene the class promptly in the future. At first 
there was no substantial improvement, and sometimes 
only a few students would attend the first few minutes 
of class after the break. But gradually more and more 
students began to report promptly. Eventually some 
even began rounding up their classmates at the appro- 
priate time, yelling something like “Okay, the prof is 
ready to start, so get movin’ before you get left out.” 

Students talking among themselves during class was 
a serious problem because it caused the talkers to miss 
important information and it made it more difficult for 
the rest of the class to hear. However, some of these 
disruptions were less serious than others. The less 
serious talkers talked less often, more softly, and more 
briefly, and they did not appear to be following a ring- 
leader or intending to disrupt the class. Although not 


all of these conversations were loud enough to be heard 
by the rest of the class, some apparently involved bor- 
rowing pencils and paper, reacting to or asking for clar- 
ification of some point the teacher had just made, say- 
ing brief “‘hellos” and just “‘kidding around.”’ Perhaps 
a third of the class engaged in such conversations at 
some point in the course. 

A much more serious problem was created by four 
inmates near the back of the room who appeared to 
be deliberately disrupting class as they frequently talked 
among themselves and laughed loudly when there ap- 
peared to be nothing to laugh about. Soon it became 
apparent that one of them was the ringleader and the 
other three, all younger, were followers. They spent 
much time looking at and taking their cues from him. 
They laughed when he attempted to be humorous and 
tended to talk only after he had initiated the conver- 
sation. These inmates were much more disruptive than 
the ones discussed above, because they talked louder 
and much more frequently. 

It soon became apparent that non-class-related talk- 
ing in class was a serious problem that would have to 
be dealt with if it was not to seriously undermine my 
ability to teach and the students’ ability to learn. When 
added to the noisy four, even the disruptions of other 
students which appeared to be relatively harmless in 
and of themselves became more serious problems. More- 
over, there was the danger that if the four were not 
brought under control, their example would prompt 
other students to become even more disruptive. 

At first I attempted to deal with the talking problem 
exactly as I had always dealt with it on campus. Until 
it became an obvious problem I did nothing. Then I used 
such strategies as briefly stopping lecture or discussion 
or looking directly at the offending students and say- 
ing “‘please.”” While this was enough to stop most stu- 
dents from talking, it had little effect on the gang of 
four. The next step was to diplomatically tell the class 
that students talking to each other had become a prob- 
lem that they would need to curtail because it was in- 
terfering with their opportunity to learn. This strategy 
was no more effective so I began to search for other 
alternatives. 

One option was to drop the most disruptive students 
from the course. Teachers at the Pontiac Correctional 
Center have the authority to drop any student at any 
time, for any reason, and the student has no right of 
appeal. But I soon decided that this would not be the 


_ solution I would prefer. First, such unchecked authority 


could be used unfairly. For instance when several stu- 
dents are disruptive in a noisy classroom, the teacher 
might mistakenly accuse a nonoffending student. Sec- 
ond, dropping a student from the course might turn 
other students against the teacher, particularly if it ap- 
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peared that he had been unfair. And third, the very 
students who misbehave most may be most in need of 
education and other rehabilitational opportunities. De- 
spite my reservations about using this power, I was 
glad to have it because it was certainly conceivable that 
a few students would deliberately attempt to destroy 
the learning environment for the entire class. Obviously 
no teacher could allow that to occur despite his deep 
reservations about employing such dictatorial power. 
But I decided to use it only as a last resort. 

In the meantime I sought ideas from more experi- 
enced colleagues. Most reported that they had had sim- 
ilarly disruptive students in class. In fact one of the 
teachers had taught the ringleader of my most misbe- 
haved students. I learned that this student was also the 
leader of one of the major gangs at the prison and that 
his three younger followers were apparently members 
of that gang. He had been disruptive in the other teach- 
er’s class, but his behavior had improved as they came 
to know each other better and he had been drawn more 
into class discussion. I learned, too, that he was ap- 
parently very bright and had compiled an excellent col- 
lege record over several semesters. 

Colleagues had devised several “‘solutions’’ for deal- 
ing with students talking to each other while class was 
in session. One indicated that when serious disruptions 
occurred he would announce that if they did not cease 
he would drop the offending student from the course. 
Another would ask such students to go to the hallway 
to continue their conversations and return to the class- 
room when they were through talking. One colleague 
had decided that such talking could be reduced by add- 
ing more recesses. He thought long classes meeting at 
the end of a long day tend to be more disorderly be- 
cause the students are so tired. The addition of more 
recesses, he reported, had indeed helped curtail the 
problem of talking in his classes. Another colleague 
would announce that because the loud talking was mak- 
ing it impossible for him to teach, he would have to stop 
the lecture and wait for order to be restored. Some- 
times that announcement was enough to get the disrup- 
tive students to cease talking immediately. But on 
other occasions they would continue to talk for a few 
minutes before deciding to be quiet. At other times, 
their classmates would tire of the forced break and tell 
the offenders, successfully, that it was time to “‘shut 
up and let the class continue.”’ Although all of these 
teachers thought their “‘solutions” had helped, all em- 
phasized that some of their students had continued to 
talk to others during class. 

One of these approaches has been mentioned in the 
literature: 


One technique is to let the whole class experience the conse- 
quences of inmate misbehavior. When used effectively, this pro- 
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cedure will not lead to charges of unfairness. The teacher simply 
halts the lesson whenever disruptions occur, and he sits at his 
desk for a ten-minute time-out period. After the ten minutes are 
up, he quietly resumes the lesson. Since he does not name the 
students who caused the problem, there is no reinforcement of 
their attention-getting behavior. He simply explains that he 
doesn’t enjoy teaching in a disorderly classroom, and he needs 
the time-out period to maintain his effectiveness (Reynolds, 1980). 


After consulting with colleagues I decided to try two 
“solutions.” The first was to institute more break time. 
In retrospect I decided that my break policy had not 
been very reasonable: one recess of about 15 minutes 
in a 3-hour class which met at the end of a long day 
in a hot humid classroom. So I announced to the class 
that we would have three recesses each night. I acknowl- 
edged that the talking problem could have been due 
in part to my initial break policy, and I explicitly linked 
the more liberal policy with the hope that students 
would curtail that problem. Moreover, after the new 
policy went into effect I sometimes reminded disrup- 
tive students that they didn’t need to talk in class be- 
cause another recess was coming up soon. Almost im- 
mediately after inauguration of the more liberal recess 
policy, the talking problem improved. 

Fatigue is probably a much more serious problem 
in prison classes than others. As one article has noted: 
“Many inmates. ..come to class after a long day of 
strenuous physical labor.’’ Adding to the fatigue pro- 
duced by this “‘is the fact that many classes in penal 
institutions meet once each week for several hours. 
Thus, many students have been awake upwards of 18 
hours by the end of the class (George and Krist, 1980).” 
Consequently the need for recesses is probably much 
greater than on campus. ; 

The second ‘“‘solution” was to attempt to get the 
gang leader’s cooperation. Since his three followers had 
copied his misbehavior so faithfully, perhaps they would 
also emulate any improvements in his behavior. So I 
started making a greater effort to get him to partici- 
pate in class discussion. Although most of my discus- 
sion questions were directed to the class in general 
rather than to specific students, I started calling on him 
by nam. It soon became apparent that he was articu- 
late and well prepared to discuss assigned cases. When 
he did well, he seemed pleased with himself and my 
praise for his good answers. I also made it a point to 
chat with him before class and during recess. He seemed 
particularly pleased when I praised him for some char- 
ity work I learned he was doing. By perhaps mid- 
semester he was volunteering answers to many of my 
questions and had become one of the most valuable dis- 
cussants. And as he was drawn more fully into class 
proceedings, his disruptive behavior grew less common. 
So did that of his three followers. 

Neither increasing recess time nor drawing the gang 
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leader more into discussion completely eliminated the 
problem of students talking to each other while class 
was in session. Sometimes he and the other three mem- 
bers of his gang would revert to disruptions almost im- 
mediately after he had made important contributions 
to class discussion. And still other students occasionally 
talked out loud to each other. But, on balance, this prob- 
lem declined as the semester progressed. 


Two Classes With Fewer Problems 


In sharp contrast to the Constitutional Law class at 
Pontiac, my Principles of Sociology class at the Col- 
orado Penitentiary in Canon City in 1967 had no disci- 
plinary problems at all. There are several possible ex- 
planations for the better behavior of the Colorado in- 
mates. First, there was much less tension in the prisons 
of those days and relatively more of the residents were 
non-violent offenders. Second, the college program there 
was much newer, with no assurance that it would con- 
tinue; consequently the students may have been more 
concerned that any disciplinary problems could lead to 
its termination. Third, the program’s newness meant 
that there had been no time for traditions of academic 
disruption to develop. Fourth, Colorado’s policy of re- 
quiring college students to purchase their own books 
and pay tuition virtually guaranteed that all students 
would be significantly motivated. In contrast the State 
of Illinois furnished Pontiac inmates with free books 
and tuition plus a stipend for attending college; not sur- 
prisingly, some inmates who seemed to have little or 
no motivation were attracted to that free program. And 
fifth, Colorado inmates were not tempted to wander 
in and out of class because there were no prisoners in 
the hall with whom to visit; only one class was offered 
at the penitentiary and the only person in the small 
hallway outside the classroom was the correctional 
officer. 

As we have seen, the two classes discussed above 
represent two extremes. While one was extremely well- 
behaved, the other was the most disruptive class I had 
taught during about two decades of college and univer- 
sity teaching. A second class I taught at Pontiac, also 
during the Summer of 1984, represents a more inter- 
mediate example of disciplinary problems. Perhaps sur- 
prisingly its behavior was more akin to that of the well- 
behaved Colorado class than to that of the Constitutional 
Law course I had just completed at Pontiac. 

American Judicial Process, my second Pontiac class, 
might have been expected to generate disciplinary prob- 
lems similar to my first Pontiac class. In addition to 
being taught at the same prison during the same sum- 

mer, both enrolled about the same number of students 
and student discussion was encouraged in both. Why 
were the problems so much less severe in Judicial Pro- 
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cess? There are several possible answers. First, the 
most misbehaved students in the first class did not en- 
roll in the second. Neither the gang leader nor any of 
his three followers registered for Judicial Process. En- 
rollees tended to be the better behaved students from 
the first class. 

Second, as the literature notes, certain inmates 
make a special effort to intimidate new prison teachers 
(Brodt and Hewitt, 1984). By the second class, I was, 
of course, no longer new. Moreover, while I started the 
first class without any “fans,” I was warmly welcomed 
to the second one by several of my former students. 
To students I did not know, this conveyed a message 
of inmate acceptance. If they were inclined to misbe- 
have, this may have given them reason to reconsider. 

Third, in the second class behavior standards were 
made clear from the beginning. The syllabus clearly in- 
dicated that: (1) students were not to talk to classmates 
while class was in session; (2) if they wished to discuss, 
they were to first raise their hands for recognition; (3) 
they were to return promptly to the classroom at the 
end of recess periods; and (4) students were not to leave 
class without permission. While some of the students 
did violate these rules, the ‘‘forbidden” behavior was 
much less common than in the preceding Pontiac class. 

Fourth, the layout of the educational facilities for 
the second Pontiac class contributed to its better be- 
havior, especially the lesser tendency of the students 
to wander in and out of the classroom. Unlike the first 
Pontiac class which met in a building with several ad- 
joining classes meeting simultaneously, the second one 
met in a tiny “‘school area” of another building where 
it was often the only class in session. Thus generally 
there was no one in the short hallway with whom to 
visit, except the guard. Consequently students rarely 
left class to stand in the hall and they hardly ever lin- 
gered there after class was scheduled to begin. Fifth, 

aembers of the second class were probably much less 
fatigued, because it met during the morning rather than 
at night, class sessions were shorter, and a more liberal 
recess policy was inaugurated from the beginning. 


Summary and Conclusions 


Obviously it is impossible to generalize from a single 
teacher’s experience with disciplinary problems in the 
prison classroom. However, even that limited experi- 
ence may provide useful hypotheses for testing on a 
broader scale. Here are some of the most important 
“lessons” that are tentatively suggested by my prison 
teaching experience. 

First, teachers may experience more disciplinary 
problems during their early weeks in a new correctional 
institution. As the literature suggests, some inmates 
may make a special effort to intimidate the new teacher. 
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Moreover, the new teacher begins with no student 
“fans,”’ the people who are probably least likely to 
create problems in the classroom. But later in the term, 
disciplinary problems may recede as the instructor de- 
velops a student following and enough seniority in the 
prison college program to cause inmates anxious to in- 
timidate brand new institutional teachers to moderate 
their disruptive behavior. Disciplinary problems may 
be alleviated even further if that instructor teaches a 
second course at the same institution, because it will 
tend to attract students who adjusted well in the pre- 
vious course. This hard core of inmate “fans’’ in the 
new class may set a positive tone that discourages other 
students from misbehaving. 

Second, understanding disciplinary problems in a 
given teacher’s classroom may require an examination 
of traditions at that prison. If inmate misbehavior, such 
as wandering in and out of class, is supported by firmly 
entrenched traditions at the prison, it may be more dif- 
ficult to correct. Also if the teacher realizes that class- 
room misbehavior is encouraged by tradition, his morale 
will be less likely to suffer from the belief that his stu- 
dents are simply “picking on’’ him. 

Third, while teachers may prefer not to discuss their 
disciplinary problems with others, sharing experiences 
with colleagues can be beneficial. Doing so enables each 
teacher to realize that the occurrence of such problems 
in his classroom does not mean that he has suddenly 
lost his ability to deal with students. Moreover, he may 
be able to benefit from “solutions” his colleagues have 
tested. 

Fourth, it is important to distinguish between more 
important and less important problems. The standard 
ought to be whether the misbehavior interferes seriously 
with the educational process—not simply how annoy- 
ing it happens to be. 
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Fifth, it is important for prison teachers to set real- 
istic disciplinary goals. While behavior that seriously 
undermines the learning process cannot be tolerated, 
attempts to totally abolish all disciplinary problems will 
probably be self-defeating. For instance, expulsion of 
half the students in a class to get a marginally better 
behaved class would not be justified. 

Sixth, teachers should not become so preoccupied 
with behavior problems in prison classes that they ig- 
nore more positive characteristics of those classes. For 
instance, even in my most misbehaved class, most of 
the students were as well-behaved as students on cam- 
pus. Moreover, even most of the worst behaved students 
improved as the semester progressed. 
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Gender Differences in the Sentencing of 
Felony Offenders 


By JANET B. JOHNSTON, THOMAS D. KENNEDY, AND I. GAYLE SHUMAN* 


the nature and extent of female criminality with 

the women’s movement (Adler, 1975; Simon, 
1975; Smart, 1977), there has been increasing interest 
in differences in sentencing patterns between male and 
female criminal defendants. It is generally recognized 
that the sexes are treated differentially in the court- 
room (Crites, 1978; Kanowitz, 1969; Steffensmeier, 
1980), but there is disagreement as to why (cf. Krutt- 
schnitt, 1982; Moulds, 1978) and whether such differ- 
ences favor men or women. 

A few studies report that women are treated the 
same as or more harshly than men (Bernstein, Kick, 
Leung, and Schultz, 1977; Foley and Rasche, 1976; 
Hagan, 1974), an outcome consistent with the punitive 
evil woman thesis that predicts harsh sanctions for 
women when their criminal behavior violates gender 
role expectations (Chesney-Lind, 1978). On the other 
hand, in some states women are disfavored as criminal 
defendants due to legislation that ‘‘specifically pre- 
scribes more severe sentences for women for the same 
offense, and special statutes call for indeterminant [sic] 
sentences for women” (Tjaden and Tjaden, 1981:76). 
Based apparently on a paternalistic and protectionist 
attitude (i.e., the chivalry thesis), such statutes have 
resulted in more severe sentences for women (Clem- 
ents, 1972; Ross, 1973; Temin, 1973). 

The preponderance of the evidence suggests, how- 
ever, that consistent with the traditional interpretation 
of the chivalry/paternalism thesis! (Pollack, 1950), 
women receive preferential judicial treatment over 
men irrespective of the sentencing structure used and 
across most offense categories (Babb and Furgeson, 
1967; Bernstein, Cardascia, and Ross, 1979; Kritzer 
and Uhlman, 1977; Moulds, 1978; Nagel and Weitzman, 
1971, 1972; Scott, 1974; Singer, 1973; Swigert and Far- 


N LONG WITH recent attempts to link changes in 


1The literature most commonly pits the evil woman thesis against the chival- 
ry/paternalism thesis. Nagel and Hagan (1983:134-135) suggest, however, that 
the two may be corollaries rather than opposites, and that future research 
might best explore conditions under which evidence of both is manifest. 


rell, 1977). In their excellent review, Nagel and Hagen 
(1983) concluded that the relation of gender to court 
processing varies from stage to stage: (a) other things 
being equal, women are more likely than men to be re- 
leased on personal recognizance, but bail amounts ap- 
pear to be unaffected by gender; (b) prosecution, plea 
negotiations, or conviction decisions are not systematic- 
ally affected by gender; and (c) in sentencing, women 
receive preferential treatment (e.g., probation versus 
prison) although the effect of gender is small relative 
to other factors such as prior record and offense severi- 
ty. Steffensmeier (1980:349) also found that sentenc- 
ing outcomes produce ‘‘the most clear-cut pattern of 
preferential treatment [in] that women are less likely 
than men to be committed to prison.” 

Steffensmeier (1980) argued, however, that chivalry 
is a relatively unimportant variable in explaining 
gender differences in sentencing outcomes. Since 
women are known to commit fewer and less serious of- 
fenses and, therefore, to have milder criminal records 
(cf. Crites, 1978), the general finding that women tend 
to receive more favorable judicial dispositions may be 
an artifact of inadequate attempts to control for serious- 
ness of offense and prior record, two variables known 
to be correlated with processing outcome. To address 
this problem more precisely, Fenster and Mahoney 
(1981) compiled a sample of male and female codefen- 
dants adjudicated in a felony court. They found that 
as the criminal backgrounds of the pairs became more 
homogeneous (i.e., similar prior records or no prior 
records), their dispositions became more similar, 
yielding no statistically significant differences. None- 
theless, when codefendants received differential dis- 
positions, men were more likely to receive the harsher 
sanction, although the tendency was greater when the 
pairs’ prior records were dissimilar than when they 
were similar. 

Using discriminant analyses to control for the inter- 
active effect of a number of criminal justice variables— 
including offense seriousness, prior record, and offense 
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characteristics—Tjaden and Tjaden (1981) found some 
preferential treatment for women consistent with pre- 
vious research, but that much of the difference was 
related to the different types of crimes committed. Of- 
fenses charged for females piled up in the larceny, 
drugs, and fraud/forgery categories. Because of the dif- 
ferences in the type of criminality, the authors reasoned 
that characteristics surrounding the commission of of- 
fenses would also vary between male and female of- 
fenders—with male offenses more likely to involve the 
use of a weapon and to result in victim injury—and that 
these characteristics ‘‘distinguish males from females 
more readily than differential treatment by the criminal 
justice system” (Tjaden and Tjaden, 1981:86). 

Thus, in addition to the variables of offense serious- 
ness and prior criminal record noted by a number of 
researchers as important determinants of judicial out- 
comes, characteristics surrounding the offense—most 
notably weapons use and victim injury—may be an im- 
portant factor in understanding gender differences in 
the processing and sanctioning of criminal defendants. 
The present study provides a preliminary examination 
of this notion by investigating the relationship between 
offense seriousness and sentencing disposition of first- 
time ‘‘nondangerous”’ felony offenders found guilty of 
serious crimes against persons and property. 


Felony Offense Classes and Sentencing Options 


Arizona’s recently enacted determinate sentencing 
law is well-suited for testing gender sentencing differ- 
ences across a wide spectrum of serious person and 
property crimes in which neither probation nor prison 
is precluded as a sentencing option. Furthermore, 
although defendant’s criminal backgrounds may vary, 
they may be treated by the court as technically similar 
for purposes of sentencing. Among other things, ma- 
jor objectives of the new criminal code which became 
effective on October 1, 1978 were to: (a) reduce judicial 
discretion and sentence disparity through a standard- 
ized schedule of presumptive sentences for different 
classes of offenses; (b) prescribe just and deserved 
sentences in proportion to the nature and severity of 
the offense; and (c) increase the certainty of punish- 
ment by imprisonment through longer, mandatory 
sentences for dangerous and repetitive felony offenders 
(cf. De Graw, Twist, and Gerber, 1977; Gerber, 1977a, 
1977b; Gerber, Twist, and Chambliss, 1978; Kennedy, 
1987). 

The new code incorporates six felony classes. First 
degree murder is treated separately as a Class 1 felony 
carrying a mandatory term of imprisonment or the 
death penalty.? The sentencing options for the remain- 
ing five felony classes can ‘‘best be described as a two- 
tiered presumptive sentencing system (Gerber et al., 
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1978:17). There is one set of sentencing options 
available for first-time, “‘nondangerous’’ offenders and 
a second set for repeat and/or ‘‘dangerous”’ offenders. 
Dangerous offenders are those who use or exhibit a 
deadly weapon or dangerous instrument, or who inten- 
tionally or knowingly inflict serious physical injury 
upon another. There is a critical distinction between 
these two tiers: Only first-time, nondangerous of- 
fenders are eligible for probation;? repeat, non- 
dangerous offenders, and all dangerous offenders, are 
probation ineligible—judicial discretion is preempted 
by legislatively mandated terms of imprisonment. 

Imposition of the repeat and dangerous offender pro- 
visions requires, however, the allegation and proof by 
prosecutors of a prior conviction or the dangerous 
nature of the felony. It is through these new code pro- 
visions that the discretion lost by judges shifted to pro- 
secutors, giving them greatly increased latitude not 
only to amend charges but to stipulate sentences 
through plea negotiations that ‘‘crucially shape the 
eventual sentence range all the way from probation to 
flat-time imprisonment” (Gerber, 1977b:34). 

Thus, for example, a suspect with an alleged prior 
felony conviction charged with a violent crime in which 
it is alleged a dangerous instrument was used, would 
face a substantial mandatory prison term if convicted 
and sentenced under the repeat and dangerous of- 
fender provisions. Because the allegations may be dif- 
ficult to prove and time consuming, a prosecutor may 
enter into a plea agreement that stipulates a prison 
term—most likely of a shorter duration—and drops all 
allegations. If the agreement is approved by the court, 
the defendant would be sentenced as a first-time, non- 
dangerous offender. By the same token, as a first-time, 
nondangerous offender before the bar,’ the individual 
could be sentenced to a term of probation if provided 
for in the agreement and approved by the court. Alter- 
natively, the sentencing decision—probation, jail, or 
prison—could be left to the discretion of the sentenc- 
ing judge. 

In essence, then, defendants sentenced in accordance 
with the standardized schedule of presumptive sen- 
tences for first-time, nondangerous offenses may, in 
fact, have been first-time, nondangerous offenders or 
repeat offenders whose crimes involved weapons use 
and/or victim injury. Technically, however, those fac- 


2Second degree murder was upgraded to a Class 1 felony carrying a man- 
datory term of imprisonment in 1985. 

3Those convicted of child molesting and certain narcotics offenses are ex- 
ceptions to the first offense probation eligibility rule (cf. Gerber et al., 1978:18). 
Probation terms for a Class 2, 3, or 4 felony are for the same number of years 
(i.e., 7, 5, and 4 years, respectively) as the presumptive prison terms for first- 
time, nondangerous offenders. The term of probation for a Class 5 or 6 felony 
is 3 years, whereas presumptive prison terms for these two felony classes are 
2 and 1% years, respectively. 
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tors are set aside for sentencing purposes, thereby pro- 
viding a natural control for prior record and, in Tjaden 
and Tjaden’s (1981) terms, characteristics surrounding 
the crime. Thus, with the range of sentence severity 
greatly narrowed we did not expect to find any major 
patterns of differences between the sentences of male 
and female offenders convicted of crimes of similar 
seriousness. 


Data and Methods 


The data utilized in this research were extracted from 
sentencing tapes of the Maricopa County Law Enforce- 
ment Judicial Information System by the Maricopa 
County Adult Probation Department located in 
Phoenix, Arizona. Maricopa County is the state’s most 
populous county containing approximately 55 percent 
of the state’s total population. From 1979-83, the 
Maricopa County Attorney’s Office recorded, on the 
average, 52 percent of the state’s total felony filings 
(Arizona Supreme Court, 1979, 1980, 1981, 1982, 1983). 

The data pool consisted of all convicted felony offen- 
ders sentenced either to probation, jail, or prison in 
Maricopa County Superior Court from 1979-83 as first- 
time, nondangerous offenders whose conviction of- 
fenses could reasonably be coded according to the eight 
Part I Index Crimes of the FBI Uniform Crime Re- 
ports. Since males outnumbered females six-to-one over 
the 5-year period, computer generated random samples 
of males for each year were obtained with the con- 
straint that any year’s sample of males would approx- 
imately equal the total number of females sentenced 
for that year. This procedure yielded a total of 1,249 
males for the 5-year period as compared to the 5-year 
total of 1,241 females. Table 1 shows the distribution 
of Part I offense convictions by gender. As can be seen 
in table 1, approximately one-third of the total convic- 
tions were for crimes against persons, with the percen- 
tage of women slightly below and for men slightly 
above the average. Conversely, approximately two- 
thirds of the total convictions were for property crimes, 
with women being slightly above the average and men 
slightly below. Overall, males and females are remark- 
ably comparable in terms of the nature and severity 
of offense convictions, with the overall seriousness of 
female criminality being slightly less than that of males. 

Consistent with previous research (Katzenelson, 
1978; Nagel and Weitzman, 1971), males were con- 
victed more often of “‘masculine-type” crimes (robbery 
and burglary) while women were more likely to be con- 
victed of “feminine-type” cirmes such as larceny-theft. 
There are exceptions to this generalization, however, 
as table 1 reveals. For other so-called masculine-type 
crimes, men and women were essentially equally re- 


TABLE 1. COMPARISON OF MALE 
AND FEMALE DEFENDANTS BY 
CONVICTION OFFENSE 


Male Female Total 
Conviction Offense n n % 


CRIMES AGAINST PERSONS 
Homicide 
Rape 
Robbery 
Aggravated Assault 


Subtotal 


PROPERTY CRIMES 


Burglary 449 35.9 337 27.2 


Larceny-Theft 310 24.9 472 38.0 


Motor Vehicle Theft 56 4.5 31 2.5 3.5 


Arson 6 05 12 1.0 0.7 


Subtotal 821 65.8 852 68.7 1673 67.2 


TOTAL 1249 50.2 1241 49.8 2490 100.0 


presented in convictions for assault and women were 
convicted of homicide almost three times more often 
than men. The assault and homicide findings may be 
due to preferential treatment accorded to women dur- 
ing plea negotiations as discussed below. That is, ig- 
noring the sentencing distinction between dangerous 
and nondangerous offenses, men are convicted of ag- 
gravated assault and homicide approximately nine 
times more frequently than women. Since only nondan- 
gerous convictions are included in the present analysis, 
the atypical proportions of women in these two crime 
categories may have resulted from a bargaining pro- 
cess that allows female defendants to plead down to 
nondangerous offenses more readily than male defen- 
dants. 

The Part I Index Crimes are comprised of those ser- 
ious violent and property crimes considered as most 
representative of the trend of criminal activity across 
the country. They are well-known and commonly under- 
stood and, accordingly, they were used in the present 
research as a convenient schema for classifying con- 
viction offenses. Still, they are broad offense categories 
and do not include many of the less serious crimes for 
which the majority of women—as well as men—are ar- 
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rested and processed by the courts,‘ and they are de- 
fined in general terms that may vary extensively from 
legal definitions. Further, in the present case, some of- 
fenses were included in the index crime categories that 
go beyond those designated by the FBI.° 

In comparing the treatment received by male and fe- 
male offenders in the criminal justice process, one pre- 
sentence variable and two sentence variables were ex- 
amined using bivariate relationships and analyses. As 
plea negotiations frequently entail charge modifica- 
tions, differential treatment at this stage of the pro- 
cess is likely to influence sentence outcomes. Thus, the 
manner in which guilt was determined—by plea or 
trial—and whether pleas to the original charge as op- 
posed to pleas to a reduced charge differed between 
the sexes—were examined. To explore the clearest pat- 
tern of favorable treatment received by female offend- 
ers (i.e., the lower likelihood of being sentenced to 
prison) the sentence dispositions of probation, jail, and 
prison were compared across offense seriousness. Fi- 
nally, the average length of probation, jail, and prison 
sentences between the sexes were compared. 


Results and Discussion 
Plea Negotiations 


Nationwide the overwhelming majority of felony 
cases that meet prosecutors’ charging standards are 
settled through plea negotiations. Since these negotia- 
tions typically involve charge bargaining as well as sen- 
tence bargaining, agreements at this critical stage of 
processing are likely to have profound implications for 
the eventual disposition of cases, particularly in terms 
of sentence severity, and to be a major source of dif- 
ferential sentence outcomes between female and male 
defendants. The data presented in table 2 reveal that 
98.1 percent of all cases were resolved through pleas— 
either guilty pleas to the original charge or to a lesser 
charge—or to no contest pleas. Compared to male de- 
fendants, females were slightly more likely to employ 
no contest pleas and to have their cases determined by 
jury or bench trials. 


4See Steffensmeier (1980) for methodological shortcomings in this area. 
In the present research, 65 percent of the total sample was convicted of the 
two least serious felony classes (Classes 5 and 6). Some Class 6 felonies may 
be treated as “open-ended” offenses, wherein at the successful completion 
of a term of probation a felony conviction is reduced to and recorded as a mis- 
demeanor. Respectively, 51.7 percent and 61.1 percent of the male and female 
defendants were convicted of Class 6 felonies, with approximately 40 percent 
of those felonies classified as open-ended offenses. 


5For example, the crimes of manslaughter and negligent homicide are in- 
cluded in addition to the index crimes of murder and nonnegligent man- 
slaughter. Similarly, forcible rape includes sexual assault and sodomy, either 
of which may be strong-arm or occur with a gun or weapon. The index crime 
of burglary involves breaking or entering; for present purposes, the posses- 
sion of burglary tools is included. The index crime of motor vehicle theft ex- 
cludes boats, airplanes, or construction equipment, but they are included here. 
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TABLE 2. COMPARISON OF TYPE OF 
GUILT DETERMINATION BY GENDER 


Male Female Total 
Guilt Determination n % n % n % 


Plead Reduced 619 49.6 685 55.2 13804 52.4 
Plead as Charged 504 40.4 399 32.2 903 36.3 
No Contest 108 «486 128 10.3 236 9.5 
Trial 18.14 29 2.3 47 1.9 
TOTAL 1249 50.2 1241 49.8 2490 100.0 


Table 2 also shows that the great majority of cases 
(88.7 percent) were determined by guilty pleas to the 
original charge or to a lesser charge, two plea options 
that are of particular importance in shedding light on 
the issue of differential treatment by gender. As can 
be seen in table 2, women were more likely than men 
to have outcomes determined by pleas to reduced 
charges than to original charges. This difference was 
highly significant, x? (1) = 14.86, p< .001, suggesting 
that female defendants received preferential treatment 
during plea negotiations. More favorable treatment ac- 
corded to female defendants at this stage of prosecu- 
tion may, in turn, account for the slightly less overall 
serious nature of female criminality than that of males 
as reflected in conviction offenses (cf. table 1). If so, 
the two groups appear to be comparable in terms of 
the nature and severity of crimes committed and, by 
inference, in terms of original charges. 

Quantitative data on the effect of gender on the 
favorability of plea bargains is sparse and inconclusive. 
Consistent with present results, Crites (1978) found 
that women more often than men had their charges re- 
duced. On the other hand, using multivariate analyses 
and controlling for a number of relevant variables, 
Bernstein, et al. (1977) found gender unrelated to the 
magnitude of the reduction in charge severity (relative 
to the reduction possible), and Sterling and Haskins 
(1980) reported that gender had trivial effects on charge 
reduction. Nagel and Hagan (1981) maintain, however, 
that until research takes into consideration the strength 
of the prosecutor’s case, the role that gender plays in 
plea negotiations cannot be accurately assessed. 


Sentence Disposition 


Those who maintain that women defendants receive 
preferential judicial treatment argue that women are 
more likely to receive leniency once convicted of a fe- 
lony offense. That is, they are more likely than men 
to receive a term of probation or other alternative sen- 
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tence than to be incarcerated (cf. Nagel and Hagan, 
1983; Steffensmeier, 1980). As can be seen in table 3, 
present findings are consistent with this perspective. 
Overall, males were almost twice as likely to be sen- 
tenced to prison as females. Comparing total incarcera- 
tion (jail and prison) with probation, proportionately 
fewer women (17 percent, N = 208) than men (28 per- 
cent, N = 354) were incarcerated and, conversely, 
more women than men received probation grants. This 
difference in sentence dispositions between genders 
was highly significant, x? (1) = 47.78, p < .001. 
Table 3 also shows that while prison and probation 
sentence dispositions varied greatly across the eight 
conviction offense categories, the differential between 
men and women was always in the same direction. That 
is, the percentage of men sentenced to prison by con- 
viction offense category always exceeded the percen- 
tage of women. Conversely, women were more often 
sentenced to probation than men, and in no offense 
category was there a reversal of this difference. Ironi- 
cally, for the one crime that is generally thought to be 
peculiar to men—that of rape—women were almost as 


TABLE 3. COMPARISON OF MALE AND FEMALE 
SENTENCE DISPOSITIONS BY CONVICTION OFFENSE 
(AS A PERCENTAGE) 


Sentence Disposition 


Conviction 

Offense Gender Prison Probation Jail Total 

Homicide Male 50 50 0 100 (N=16) 
Female 37 63 0 100 (N=48) 

Rape Male 46 54 0 100 (N=57) 
Female 43 57 0 100 (N=7) 


Robbery Male 51 49 0 100 (N=95) 
Female 35 64 1 100 (N=74) 

Aggravated Male 14 82 4 100 (N=260) 
Assault Female {: 86 7 100 (N=265) 
Burglary Male 21 75 4 100 (N=449) 
Female 8 88 4 100 (N=837) 


Larceny-Theft Male 25 70 5 100 (N=310) 
Female 13 83 4 100 (N=472) 

Motor Vehicle Male 16 73 11 #100 (N=56) 
Theft Female 6 88 6 100 (N=81) 


Arson Male 50 50 0 100 (N=6) 
Female 8 92 0 100 (N=12) 
Totals Male N 305 895 49 1249 
% 24 72 4 100 
Female N 155 1033 53 1241 
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likely to be sentenced to prison as men. In fact, this 
was the smallest difference between groups out of the 
eight offense categories. 

Jail dispositions present a different picture. For the 
offense convictions of robbery and assault (more 
“‘masculine-type” crimes), women were more likely to 
be sentenced to jail than men. But for property crimes 
(more “‘feminine-type” crimes), men were more likely 
than women to go to jail, although the proportions were 
equal for the crime of burglary. Thus, jail dispositions 
were generally consistent with the thesis that women 
tend to be treated more harshly when their criminal 
behavior violates sex role stereotype assumptions (cf. 
Chesney-Lind, 1978). However, the small numbers in- 
volved weaken the suggestion. 


Sentence Length 


Studies of gender differences that have included sen- 
tencing outcomes as.a dependent variable have, with 
few exceptions, focused on type of sentence disposition 
(e.g., suspended sentence, probation, prison). Conse- 
quently, there is a relative dearth of empirical evidence 
concerning the severity of the disposition between 
sexes as measured by sentence length (cf. Bernstein, 
et al. 1977; Crites, 1978; Nagel and Weitzman, 1971; 
Pope, 1975). Similar to present findings, previous stu- 
dies typically report that sentence lengths for women 
offenders are shorter than for men. 

The distribution of sentence lengths in years for male 
and female offenders with type of sentence disposition 
collapsed are shown in table 4. Because of the small 
numbers involved, sentence lengths over 5 years are 
combined into two blocks: 6-10 years and 11-15 years. 
As can be seen, proportionately more women than men 


TABLE 4. COMPARISON OF SENTENCE LENGTH 
IN YEARS BY GENDER (AS A PERCENTAGE) 


Sentence Length Male Female Total 
1 11.4 15.4 13.4 (N=333) 
2 20.1 23.0 21.5 (N=536) 


3 40.0 38.8 39.4 (N=982) 
4 11.4 10.2 10.8 (N=269) 
5 11.6 10.2 10.9 (N=272) 


6-10 5.0 2.1 3.5 (N=88) 
11-15 0.7 2 0.4  (N=10) 
Totals N 1249 1241 2490 

% 50.2 49.8 100 
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received the two shortest terms. With the longer sen- 
tence lengths—those of 3 years or more—the percent- 
age of men exceeded that of women with two excep- 
tions: the two sexes were equally represented at 
sentence levels of 10 (two each) and 15 years (one each). 

Table 5 presents mean prison, probation, and jail sen- 
tence lengths (in years) for males and females. Inspec- 
tion of the sentence means reveals that, for each type 
of disposition, men received longer terms than women. 
An analysis of variance of sentence lengths yielded 
significant results, F' (2, 2487) = 292.11, p < .0001. 
Comparisons of the differences between mean sentence 
lengths by sentence disposition revealed that: (a) prison 
terms of males and females did not differ, t (458) = 
1.56, p > .10; (b) the term of probation of males was 
significantly longer than that of females, t (1926) = 
2.57, p < .01; and (c) males received significantly longer 
jail terms than females, ¢ (100) = 2.72, p< .01. Thus, 
although women tended to fare better than men across 
all sentence types, the differences were small (on the 
order of 4 months) and the sexes were not statistically 
different in terms of the severest penal sanction—time 
sentenced to prison. 


TABLE 5. COMPARISON OF AVERAGE SENTENCE 
LENGTH IN YEARS FOR MALE AND FEMALE 
OFFENDERS BY SENTENCE DISPOSITION 


Sentence Disposition Gender Mean S.D. N 

Prison Male 4.11 2.52 305 
Female 3.76 2.16 155 

Probation Male 2.95 1.12 895 
Female 2.81 1.18 1033 

Jail Male 0.48 1.00 49 
Female 0.10 0.17 53 

Totals 2.97 1.62 2490 

Conclusion 


Although providing a measure of control for prior 
record, seriousness of conviction offense, and char- 
acteristics surrounding the offense (i.e., weapons use 
and victim injury)—variables known to be correlated 
with sentencing outcomes and often found to moderate 
differences in the treatment of males and females in 
the criminal justice system—present results reveal a 
consistent pattern of preferential treatment of female 
defendants. Compared to men, women were accorded 
leniency in charge bargaining, prison confinement, and 
sentence length. There was no evidence that women 
were treated more harshly than men, although when 
comparing the most severe penal sanction—length of 
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prison term—women were treated no differently than 
men. This latter finding is consistent with the conclu- 
sion reached by Nagel and Hagan (1983) that preferen- 
tial treatment is more likely to be observed in the less 
severe sentencing options whereas fewer gender differ- 
ences are found when examining variation in the more 
punitive sentencing outcomes. Similarly, Simon and 
Sharma (1978) found that for most offense categories 
women received more lenient outcomes, but that for 
some violent types of crimes the sexes were approxi- 
mately equal in their likelihood of receiving long terms 
of imprisonment, suggesting an interaction effect be- 
tween sex, type of offense, and sentence outcome. 

The results of the present study may be due less to 
preferential treatment by prosecutors and judges, how- 
ever, than to a number of other factors beyond our con- 
trol that differentiate between male and female defen- 
dants. All defendants were technically processed and 
sentenced as first offenders, yet the data source did 
not distinguish between those who in fact had prior 
felony convictions and those who did not. In addition 
there was no way to tell whether previous criminal ac- 
tivity when present was of a dangerous or nondangerous 
nature. Nonetheless, prosecutors and judges are aware 
of defendants’ criminal histories, and it would be un- 
reasonable to assume that prior criminality when pre- 
sent did not exert some influence on charging and 
sentencing decisions within the parameters set by the 
criminal code’s standardized sentencing schedule and 
variances for mitigating and aggravating circum- 
stances. Since it is more common to find career or 
habitual criminals among men and since men tend to 
be more violent than women, it would hardly be credi- 
ble to find no differences under these circumstances. 
In examining the effect of gender on the question of 
whether defendants spent any time incarcerated, 
Nagel, Cardascia, and Ross (1980) found that the 
adverse effect of a prior record was stronger for males 
than for females. 

Likewise, defendants’ motivations and degree of 
culpability were not discernible from the sentencing 
tapes. According to Feinman (1980), women charged 
with Part I property crimes other than larceny/theft 
are often accomplices or accessories to male-initiated 
crimes and, therefore, less likely to be sentenced as 
severely as their male counterparts. Part I violent 
crimes (e.g., homicide and aggravated assault) commit- 
ted by women often occur spontaneously in reaction 
to being beaten and are motivated by self-defense. 
Because these violent crimes usually are not premedi- 
tated and involve mitigating circumstances, women are 
more likely to receive less severe sanctions than men 
who commit similar offenses. 

Arguably, consistent, albeit small, differences found 
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between male and female defendants in the present 
research are as readily explainable by reliable differ- 
ences between the sexes as by preferential treatment 
by the criminal justice system. It may also be that 
determinate sentencing, based on the ideal of equal 
treatment for all offenders regardless of race, class, 
or sex, and designed to reduce sentence disparities, 
may be another factor in the trend toward the diminu- 
tion of sex differences in the treatment of adult 
criminal defendants discussed by Steffensmeier (1980). 
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Correctional Effectiveness: 
The High Cost of Ignoring Success* 
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treatment, especially during the later half of 

this century. One of the sad ironies of the post- 
Martinson years, however, is that the extreme “‘noth- 
ing works” orientation has obscured well-founded 
knowledge and sound utilization of ‘what works.” Un- 
favorable evaluation reviews of the 1960’s and early 
1970’s and their political aftermath have interrupted 
the implementation of several practices that were well- 
grounded in research and showed promise of greatly 
improving the efficacy of correctional treatment. 

In the wake of Martinson’s (1974) research and other 
studies, the common perception of correctional treat- 
ment was: 

1. We should have but didn’t find the intervention 

that ‘“‘worked” with all or most offenders. 

2. The existing conglomeration of evaluation studies 
were too inferior, methodologically, to conclude 
that any treatments were effective with offend- 
ers. Generally, the state of evaluation research 
was grossly inadequate. 

In more recent years, these misperceptions have 
been effectively countered, at least in print, by Ted 
Palmer (1975, 1978, 1983, 1984), the National Academy 
of Sciences Panel on Research on Rehabilitative Tech- 
niques (Sechrest et al., 1979; Martin et al., 1981), 
Michael Gottfredson (1979), and by more recent posi- 
tive reviews of the evaluation research (e.g., see Gen- 
dreau and Ross, 1979; Garrett, 1985). The earlier un- 
favorable reviews of the treatment literature were 
polarized. More logically, assessments of program ef- 
fectiveness should not have been reduced simplistically 
to the matter of “working” vs. “‘not working.” We had, 
in fact, observed degrees of success rather than total 
success or total failure. Palmer’s rather conservative 
estimates of the pre-1975 studies suggest that 20 to 
25 percent of all experiments had significantly reduced 
recidivism, and an additional 10 to 15 percent of the 
experimental programs had reduced it for specific sub- 


Me HAS been learned about correctional 


*This article was developed from a presentation by the author 
at the First International Conference on Reaffirming Rehabilita- 
tion, June 19-21, 1986 in Alexandria, Virginia. The conference 
was organized by the National Center on Institutions and Alter- 
natives and sponsored by the Edna McConnell Clark Foundation. 
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groups of offenders in specific circumstances (1984). 
Several sources supported a differential focus, encour- 
aging us to think in terms of what worked for which 
offender subgroups under what conditions and discour- 
aging further searches for the “panacea” (Palmer, 
1975, 1978, 1983, 1984; Warren, 1971; Gendreau and 
Ross, 1979; Martin et al., 1981; Sechrest et al., 1979). 

In response to the second misperception, we should 
amend that assumption to assert, as several sources 
have, that existing research certainly is not good enough 
to let go of the need for continued research and con- 
tinued improvements in the methodology of program 
evaluation. But in many instances, prior research is not 
bad enough to condone our continued neglect of some 
crucially important results of those efforts. According 
to Palmer (1984): 


Even though most of the several hundred experiments were seri- 
ously flawed or limited, a great many studies remain; most of 
the latter studies—their minor or at least far from critical flaws 
notwithstanding—were of acceptable to high quality as judged 
by long-standing, widely recognized scientific standards. Individ- 
ually and especially collectively, studies need not be nearly perfect 
in order to yield valuable results or strong clues. . . Results from 
many of the latter, more reliable studies provide converging and 
often mutually reinforcing leads and patterns, and most such pat- 
terns are further supported by a number of less reliable or more 
limited, yet by no means worthless, studies. From this perspec- 
tive, the convergence—and in some respects the partial replication 

—in question is difficult to minimize (1984: 254). 

This article focuses on the several findings of the 
Martinson and post-Martinson years that do in fact ap- 
pear to have been minimized. The issues addressed 
represent a convergence of findings across numerous 
studies. Although they appear to have obvious policy 
implications for designing and administering treatment 
programs, they do not appear to have been put into 
practice to any significant degree. They might appro- 
priately be termed the “‘most frustrating omissions of 
the post-Martinson years,”’ for our failure to move for- 
ward confidently in these areas represents a waste of 
valuable, and costly, knowledge and a diminishment of 
the effectiveness of current efforts. In my opinion, the 
three most costly omissions or unheeded lessons of the 
recent treatment literature are as follows: 

1. Successful interventions must target social insti- 

tutions and groups as well as individuals. Exclu- 
sive attention to the personality or pathology of 
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the offender is likely to be a waste of time if social 
systems such as families, peer groups, schools, 
neighborhoods, etc., continue to exercise nega- 
tive influences. 

. Differential treatment programs are likely to be 
more successful than programs that treat all of- 
fenders as if they were alike. 

. There is enough evidence to discontinue use of 
traditional, archetypal training schools and refor- 
matories for youth. 

There are other successes and lessons, but the above 
seem to stand out as the longest standing, most obvious 
oversights of recent correctional programming endea- 
vors. In short, these areas remain good risks, if in fact 
they are risks at all. Their prognosis is further sup- 
ported by a view to their alternatives which have long 
histories of failure despite current resistances to 
reform. 


System-level Interventions 


The first point concerns the wisdom of interventions 
targeted to social systems as a supplement to or as an 
alternative to individual therapies. In my discussions 
with counselors, case managers, and other correctional 
staff, it is remarkable how often I hear variations of 
the statement: ‘‘We work with these kids, they show 
signs of improvement, and then we send them back to 
lousy homes and bad neighborhoods, and our results 
unravel before our eyes.” 

It is past time to accept the fact that this observa- 
tion is not merely something that is occurring in the 
imagination of program personnel. It’s not something 
their egos are concocting to help them deal with the 
frustrations of failure. 

Individuals are very much the product of the envi- 
ronments, social institutions, systems, and groups in 
which they interact. The practice of targeting individ- 
ual factors for treatment while neglecting factors in 
the individual’s environment has been criticized for 
some time now. This view is also consistent with the 
major tenets of social psychology and, more recently, 
community psychology, environmental psychology, and 
social ecology. 

During the early 1980’s, there was reason to hope 
that we were moving in this direction. A technical as- 
sistance monograph entitled “Delinquency Prevention: 
From Theory to Practice” (Johnson et al., 1981), for 
example, had advocated Office of Juvenile Justice and 
Delinquency Prevention funding of organizational 
change efforts targeted to schools, work places, fami- 
lies, and neighborhoods, though hopefully this was not 
to be at the complete expense of individual therapy. 
All of this excitement, of course, preceded the appoint- 
ment of Alfred Regnery and a resulting change of focus 


that discouraged prevention and rehabilitation and en- 
couraged strategies for incapacitating chronic, serious 
delinquents (Regnery, 1985). This, in turn, preceded 
efforts to eradicate the agency itself. 

Before discussing a quagmire of change targets, in- 
terventions, and research methodologies, it is perhaps 
more appropriate to examine the systems that are most 
feasibly reached by correctional agencies—the family 
and the peer group. 

According to several recent reviews of the evalua- 
tion research, family therapy has achieved a notable 
degree of success (e.g., see Olson et al., 1980; Masten, 
1979; Ross and Gendreau, 1979; and Garrett, 1985). 
Serious attention should also be directed to the work 
of Gerald Patterson and his associates at the Oregon 
Social Learning Center (Patterson, 1974; Patterson 
and Fleischman, 1979; Patterson et al., 1982); James 
Alexander at the University of Utah (Alexander and 
Parsons, 1973; Alexander et al., 1976); and Salvador 
Minuchin at Wiltwyck School and later the Philadelphia 
Child Guidance Clinic (Minuchin, 1974). 

In reading over these and other accounts of the 
issues and strategies of family therapy, it is difficult 
to understand how anything but family therapy could 
help some types of offenders. For a significantly large 
offender subgroup, we must acknowledge that offend- 
ing behavior is a process of acting out what is essen- 
tially a family issue rather than an individual one. 

These assertions need not rest on the successes of 
family therapy. It is also important to review some of 
the costs of neglecting family issues in the course of 
therapy. They include: 

1. The well-known problem of behavioral regression 
upon return to a dysfunctional family setting, not 
just with delinquents but with drug addicts, al- 
coholics, anorexics, and others. 

. The breakup of the family. Member “‘illnesses”’ 
sometimes serve to help poorly functioning fam- 
ilies maintain homeostasis. Thus, the member’s 
return to good health may threaten family sta- 
bility. 

. Alternatively, this threat may be great enough 
to prompt families to take the “‘sick”” member out 
of therapy or to identify another family member 
as “sick” in an effort to substitute for the re- 
covered member. 

Apart from the issue of effectiveness, family therapy 
is also appropriate with offenders as a needed response 
to the adverse effects of criminal justice processing. 
All questions of blame aside, the conviction of a family 
member is a jolt to most family systems. Even the 
strongest of families may experience serious difficulties 
coping with problems of trust, financial instability, 
public embarrassment, and separation. 
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In recent years, the availability of family therapy 
has improved for most of us in this country. It is viewed 
today as a significant mental health field. Services are 
available through most private and public mental health 
programs for a diverse array of problems. They are not 
confined to traditional family units per se but are avail- 
able to single parent homes, gay and cohabitating cou- 
ples, single persons, and reconstituted families (Russell 
et al., 1983). This increase, however, is not reflected 
in offender treatment.! 

Interventions targeted to delinquent peer groups 
make infinitely more sense than the typical practice of 
treating youth apart from peer group influences, 
although, admittedly results are not as favorable as the 
family therapy results. Sources had great hopes for 
such interventions as Guided Group Interaction and 
Positive Peer Culture. However, it is not clear that 
those strategies are effective (Garrett, 1985). Other 
approaches such as work with delinquent street gangs 
(Klein, 1969) and socially disorganized neighborhoods 
(Kobrin, 1959) also require further development. 
Andrews’ work in Canada, however, is worthy of 
serious attention. Since the early 1970’s, Andrews has 
operated programs according to the tenets of differen- 
tial association. A fundamental strategy of his pro- 
grams involved changing the membership composition 
of offender groups. Adult offenders were exposed to 
noncriminal adults who modeled anticriminal values in 
group settings. Results are favorable (Andrews, 1980). 


Differential Treatment 


The second issue concerns the differential treatment 
of offenders. This is certainly not a new issue. We are 
almost 30 years into this technology; we’re still debat- 
ing the trivial points, and we still do not appear to be 
using differential treatment to maximum advantage. 
There does appear to be widespread agreement that 
we cannot treat all offenders alike, but commitments 
to this realization in the form of using system-wide 
classification measures and matching individuals to ap- 
propriate treatment options based upon these assump- 
tions do not appear to be occurring on any construc- 
tive level. 

Classification processes in evidence today cai. be 
divided into two types: 1) risk assessment and needs 
assessment systems that assign offenders to maximum, 
medium, or minimum levels of institutional placement 
or probation or parole supervision and 2) classification 


1 This is not to assert that all offenders are amenable to family therapy. When parental 
concern is either nonexistent or too limited, initiation of family therapy is not a realistic 
expectation. Moreover, a significant number of families face stressors that are more in- 
tense than the criminality of a family member. Understandably, families attempting to 
survive the exhausting demands of poverty, unemployment, depression, and separation 
will evid little motivation for family therapy. 
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according to such psychological criteria as personality 
characteristics and developmental criteria. Risk assess- 
ment and needs assessment systems have been sup- 
ported by the National Institute of Corrections, adopted 
by the Federal Bureau of Prisons, and by numerous 
states (e.g., see Baird, 1981; Clear and Gallagher, 1985; 
Kane and Saylor, 1983). Personality and developmental 
systems are employed in several juvenile systems 
throughout the United States and Canada. The Federal 
Bureau of Prisons is currently examining their use 
among adult male offenders in Federal custody (see 
Megargee and Bohn, 1979; Van Voorhis, 1986a). The 
most frequently used psychological systems include: 
1) Megargee’s MMPI-based typology of criminal offend- 
ers (Megargee and Bohn, 1979), 2) Quay’s Behavioral 
Classification System for Adult Offenders (Quay, 1983), 
3) Quay’s Behavioral Classification System for Juvenile 
Offenders (Quay and Parsons, 1972), 4) Interpersonal 
Maturity Level (Warren et al., 1966), 5) Conceptual 
Level (Hunt et al., 1978), and 6) Moral Development 
(Kohlberg et al., 1978). 

The two types of systems perform dramatically dif- 
ferent functions and should not be equated. Moreover, 
the current policy of choosing one or the other makes 
no sense. Clearly, one is a management tool, and the 
other is a treatment tool. Risk assessments and needs 
assessments direct offenders to placements and needed 
services. The psychological systems take up where the 
tasks of the risk and needs assessments end. Once an 
offender is in the placement that reflects security con- 
cerns, there remains a need to determine: 1) unit assign- 
ment within the institution (if institutionalized), 2) the 
personality and environmental dimensions of offending 
behavior, 3) appropriate counseling issues, and 4) ap- 
propriate and inappropriate treatment options. The 
psychological systems, in other words, help us to deter- 
mine the initial steps of the treatment process and do 
so at the system level. 

We have made some serious errors by not making 
a greater commitment to the use of these systems, 
including: 

1. A diminished view of program effectiveness. 
The literature routinely ‘“‘masks’’ the treatment 
effect.? 

2. Assigning offenders to harmful interventions— 
not simply ones that have a lower probability of 
success, but ones that inflict adverse effects. 

3. Falling prey to the ‘“‘hot topics’ approach. One 
doesn’t have to read much of our literature to 
observe numerous logically flawed searches for 
the optimal treatment for batterers, or drug 


2 Masking” occurs when the successes of one subgroup are cancelled out by the failures 
of another subgroup inappropriately matched to the same treatment technique. 
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abusers, or sex offenders, or for whatever other 
problem that happens to be in vogue. Most sources 
fail to address differential concerns and appear 
to assume homogeneity within a given problem 
area. This strategy has not been helpful and sets 
us up for additional failures. There are many types 
of sex offenders and no single strategy is likely 
to be well-suited to all of them. The same is true 
for drug abusers, batterers, alcoholics, and others. 

. Diminishing the knowledge that can be obtained 
in the course of testing programs. Evaluations 
typically do not identify the type of offenders 
more or less amenable to the intervention being 
tested. 

Even when we do classify correctional populations, 
we have been somewhat careless in our use of the re- 
spective systems and have erroneously faulted the stra- 
tegy of classification rather than our own competence 
in utilizing the systems. These errors include: 

1. Purchasing risk/needs systems without weighting 
them or validating them to new populations (see 
Wright et al., 1984.). 

. Assuming that any system has to take away staff 
autonomy. Classification is designed to assist in 
making administrative and treatment decisions 
that affect groups of offenders at the system 
level. Much remains to be done within the indi- 
vidual or group treatment sessions themselves 
and these tasks certainly remain within the pur- 
view of correctional staff expertise. 

. Making measurement changes at the program 
level that violate the intent and the assumptions 
of the system. Often, these changes are the result 
of the autonomy concerns previously mentioned. 
An item pertaining to offender ‘‘attitude,” for ex- 
ample, is a common addition to risk assessment 
instruments. In some instances, it has been 
weighted so high as to violate the anti-disparity 
intents of the risk assessment process. The re- 
sults are just as discretionary as procedures that 
are not based upon the use of prediction instru- 
ments. Moreover, cross-agency and cross-program 
comparisons of the progress of subgroups of of- 
fenders are no longer possible once the systems 
are altered on a program-by-program basis. 

. Failing to provide for reassessment. Offenders 
should be reassessed routinely. Systems based 
upon static measures such as age, offense type, 
and prior incarceration and agencies which 
neglect to reassess offenders fail to provide them 
with the opportunity to earn their way out or to 
change out of assigned placements (Andrews, 
1983). Such a process is unfair. 

5. Packaging individuals rather than fully using the 


system’s treatment directives. Some agencies 
have become over-involved in the process of diag- 
nosing and labeling offenders and have neglected 
the fact that the systems are really about differ- 
ential treatment rather than labeling. The assess- 
ment process assumes that agencies are going to 
come through on the treatment end of the pro- 
cess. If a youngster is diagnosed as “needing 
structure,” for example, he needs frequent staff 
attention, a consistently enforced system of rules 
and expectations, and a good deal of guidance. 
Assigning him to an institution, on the diagnosis 
alone, however, is a simplistic and unjust applica- 
tion of the classification technology. 

. Some systems are tautological. If an inmate’s risk 
score increases due to a disciplinary infraction 
within the institution, and we then call him “high 
risk,’”’ we really have a record-keeping system 
rather than a prediction system. Moreover, if we 
then correlate these risk scores with institutional 
behaviors, as some studies have, we don’t really 
have independent measures, for the same adverse 
behaviors are reflected in both the risk score (in- 
dependent variable) and the behavioral measure 
(dependent variable). The resultant statistics will 
look good. Correlations, in fact, will be quite high, 
but they certainly are not scientifically sound. 
The so-called favorable results sometimes repre- 
sent statistical artifacts rather than effective 
prediction. 

All of the above errors are correctable. It would be 
far more constructive to correct them than to abolish 
the notion of differential treatment. Moreover, differ- 
ential treatment poses no threats to other correctional 
intents. We can operate according to the tenets of the 
justice model, support community treatment, and make 
community safety a priority and still benefit from the 
methodology of differentiation. Throughout the 1960’s, 
1970’s, and into the 1980’s, research studying the via- 
bility of these systems has produced favorable results, 
yet it is clear that the idea is not being adequately 
utilized. 

Deinstitutionalization 

The third most exasperating waste of knowledge 
concerns the continued use of archetypal reformatories 
and training schools in light of a large body of research 
showing that they are not necessary. In an informative 
but discouraging article by Barry Krisberg and others 
(1986) that recently appeared in Crime and Delin- 
quency, we are reminded of the erosion of efforts begun 
in 1974 to deinstitutionalize status offenders, move 
away from reformatories and training schools, develop 
community correctional options, and strengthen exist- 
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ing community youth agencies. The authors write, 
“The juvenile justice system has become more formal 
and restrictive and more oriented to the notion of 
punishment.” Currently, there is increased concern 
about serious juvenile offenders and their victims, but 
the concern appears to be generalized throughout the 
juvenile justice system rather than confined to that 
extreme minority of dangerous youth. Imprisonment 
of children is increasing, particularly in training schools 
and reformatories. 

Concern should also be directed to a recent Report 
of the National Advisory Committee for Juvenile Jus- 
tice and Delinquency Prevention (1984) which supports 
a move away from the 1974 reforms. The report refers 
to the earlier reforms as ‘‘based on ideas whose vogue 
has run far ahead of solid knowledge.”’ This is frustrat- 
ing, for the research, at least with respect to the viabil- 
ity of large, traditional institutions, seems clear. 

This research began with the Highfields, New Jersey 
study during the 1950’s (Weeks, 1976) which noted that 
community residential facilities were at least as effec- 
tive as reformatories in reducing recidivism. This ob- 
servation has been supported by such additional studies 
as Silverlake (Empey and Lubeck, 1971), Provo (Empey 
and Erickson, 1972), the Community Treatment Proj- 
ect (Palmer, 1974), Achievement Place (Phillips et al., 
1973), and others. Even the evaluation of the Unified 
Delinquency Intervention Services (UDIS) program in 
Illinois is somewhat supportive. Although the study is 
sometimes touted to support institutionalization (Mur- 
ray and Cox, 1979), the figures comparing the ‘‘sup- 
pression effect’’ of the Department of Correction 
assignments with group home, foster care, and out-of- 
town residential care assignments show only slight dif- 
ferences in recidivism effects across placements. In 
other words, it did not seem to matter whether these 
serious youth were in community residences or in in- 
stitutional placements. 

Certainly the Massachusetts experience, which put 
such findings into wide-scale practice, adds to my 
confidence—now it does anyway. The state developed 
alternatives, juvenile crime rates have remained stable, 
the training schools have not reopened (Coates et al., 
1978), and some other states have followed suit. These 
few exceptions notwithstanding, we have been incar- 
cerating more youth, lately, in training schools, refor- 
matories, and types of facilities that should be becom- 
ing a part of our history. Moreover, many states are 
not in compliance with the terms of their having ac- 
cepted Office of Juvenile Justice and Delinquency Pre- 
vention moneys during the last decade. At a time when 
we should be responding to that realization and enforc- 
ing earlier commitments, there is, instead, a push to 
ignore the reforms altogether. One can well imagine 
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that a number of state administrators and legislators 
will be delighted to be relieved of their obligations. 

Deinstitutionalization and the strengthening of 
community-based options does present an important 
concern, however. The move to public and especially 
private facilities may bring about a problematic frag- 
mentation of services unless we are prepared to imple- 
ment adequate monitoring and tracking systems. There 
is a need to organize the rapidly expanding human ser- 
vices network into some meaningful conceptual frame- 
work (Van Voorhis, 1986b) and to know where individ- 
uals are in that network. Skepticism is warranted, 
especially when we consider the results of the deinstitu- 
tionalization of mental health populations. As the media 
has made clear, we cannot account for a large portion 
of our society. How many homeless are there? How 
many hungry people are there? Are their needs being 
met or aren’t they? The fact that we can’t answer these 
questions reliably is unconscionable and immoral. Al- 
though the move to community-based facilities makes 
good sense on grounds of humanitarianism, economics, 
and treatment effectiveness, it must be done cautiously 
and must not be viewed as an opportunity for states 
to divest themselves of the business of dealing with 
youth problems. 


Conclusion 


Suppose, for a moment, that Martinson and the 
other reviewers had argued that most correctional in- 
terventions were effective. Would the results have been 
substantially different? Would today’s treatment tech- 
nology reflect expansion and development of strategies 
found effective in evaluation research? If experience 
with the three policies discussed above are any indica- 
tion, utilization of strategies that “worked” would have 
been limited. 

Correctional programming decisions reflect far more 
than the results of evaluation research; the issue is not 
simply one of effectiveness. Sadly, one of the most im- 
portant lessons of the post-Martinson years is that re- 
search findings are susceptible to selective use in order 
to support ideological concerns (Cullen and Gilbert, 
1982). In addition, correctional treatment resources 
have never been adequate. In truth, we were not com- 
mitting enough financial support to correctional treat- 
ment prior to 1975 to wage the cost-effectiveness argu- 
ment of the post-Martinson years. Anti-treatment ad- 
vocates have consistently inflated their accounts of 
earlier commitments to correctional treatment (Cur- 
rie, 1985). All issues of effectiveness aside, there wasn’t 
much money to be saved by cutting back in the treat- 
ment area. Innovation in most agencies was usuaily 
unaffordable. 
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Program innovation is further affected by staff 
competence and integrity, an issue which sometimes 
prompts us to look in the other direction. New devel- 
opments will continue to be unlikely occurrences in 
those agencies staffed by personnel who never were 
trained to work in correctional settings or who have 
no opportunities for in-service training. Similarly, staff 
and administrators who fail to remain current with the 
literature in their field, who neglect treatment manuals/ 
policies, and who fail to work the required hours cer- 
tainly will not be at the forefront of correctional 
innovation. 

Finally, correctional agencies are at a disadvantage 
in situations requiring political advocacy. Delinquents 
and adult offenders are seldom any politician’s consti- 
tuency. Politicians seeking to cut correctional treat- 
ment budgets can usually do so without fearing politi- 
cal recriminations. Indeed, the post-Martinson years 
found us ill-prepared to wage a public relations cam- 
paign and to garner enough clout to answer accusations 
that made little sense. 
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A Vision for Probation and Court Services 
Forensic Social Work: Practice and Vision 


By THOMAS P. BRENNAN, AMY E. GEDRICH, SUSAN E. JACOBY, MICHAEL J. TARDY, AND KATHERINE B. TYSON* 


HE GAP between the criminal justice and men- 

tal health systems has existed for some time; thus 

twenty years ago, Karl Menninger lamented and 
criticized the ‘‘cold war between lawyers and psychia- 
trists.”! The gap has been created by many factors, 
among them differences in history, tradition, philoso- 
phy, semantics, and societal mandates. Although to 
some extent it is important that the criminal justice and 
mental health systems remain practically and concep- 
tually distinct, there are times when the conflicts be- 
tween the two systems persist at great cost to individ- 
ual and social well-being.” 

Many defendants come before the court as a result 
of actions symptomatic of psychosocial distress. For 
example, several studies have reported that the rise 
of criminal behavior by ex-mental patients is the result 
of their release into the community without adequate 
resources.’ Some defendants considered “‘untreatable”’ 
within the mental health system, as it exists now, often 
combine such problems as substance abuse, indigence, 
and chronic, severe psychopathology. They present 
themselves to mental health personnel as poor candi- 
dates for treatment. In addition, individuals who once 
were able to function fairly well may have regressed 
when deprived of a job or adequate social supports. Not 
recognizing their difficulties as amenable to treatment, 
they do not seek help but may manifest their despera- 
tion in such minor criminal behaviors as traffic offenses 
or shoplifting. Finally, the pathology of some patients 
who are receiving treatment may make predicting or 
forestalling violent behavior difficult, as with the Viet- 
nam War veteran who becomes violent only during 
flashbacks. 

These types of defendants often turn up in handcuffs 
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before a judge who recognizes that, without adequate 
treatment, they will be before the court again, having 
hurt someone else or themselves once more. Sentenc- 
ing them to jail protects the community temporarily. 
However, jail can result in the defendant’s suicide‘ or 
eventual release with the most antisocial aspects of his 
or her character strengthened by the effort to survive 
incarceration. 

Such costly results of imprisonment raise a question: 
Are there other ways of handling these defendants that 
will combine the goals of treatment and justice? In “The 
Development of Forensic Social Work,” Gary Whitmer® 
noted, with hope, that forensic social work can begin 
to bridge the gap between the criminal justice and men- 
tal health systems and can serve clients, such as those 
just mentioned, who are “forfeited” by this gap. Whit- 
mer defined the forfeited client as the former long-term 
hospitalized individual released to the community who 
has ‘‘not been passively lost to treatment programs; 
on the contrary, mental health professionals have ac- 
tively struggled with these patients’ problems but have 
acknowledged defeat.’’® The authors of this article de- 
fine the term somewhat more broadly, to encompass 
any individual with an emotional or a mental disorder, 
or both, who has become “‘lost”’ in the mental health 
system or whose needs cannot be met within this sys- 
tem. They are patients who cannot be treated through 
current outpatient practices, because they refuse treat- 
ment, and who do not meet the criterion of dangerous- 
ness to self or to others, and hence cannot be hospital- 
ized. This combination of programmatic, clinical, and 
legal factors has helped create the forfeited client. 

The goal of this article is to affirm Whitmer’s pre- 


1 karl Menninger, The Crime of Punishment (New York: The Viking Press, 1968). 

2 Irving R. Kaufman, “The Insanity Plea on Trial,” New York Times Magazine, 8 Aug. 
1982, 16-20; Harold A. Levine, ““Countertransference Reactions in the Evaluation and 
Treatment of Court-Ordered Patients,” Bulletin of the Menninger Clinic 46 (July 
1982):352-62; Ner Littner, “‘The True Test of Criminal Responsibility” (Panel presenta- 
tion to the Illinois Academy of Criminology, Chicago, Illinois, October 20, 1982); and James 
Pearre and Charitey Simmons, “Mentally Ill or Well? Question Becomes Increasingly Trou- 
blesome to Society,” Chicago Tribune, 29 Nov. 1976, section 1. 

3 Mare F. Abramson, “The Criminalization of Mentally Disordered Behavior: Possi- 
ble Side-Effect of a New Mental Health Law,” Hospital and Community Psychiatry 23 
(April 1972):101-05; and Gary E. Whitmer, “From Hospitals to Jails: The Fate of Califor- 
nia’s Deinstitutionalized Mentally Ill,” American Journal of Orthopsychiatry 50 (January 
1980):€5-75. 

4 Lindsey Gruson, ‘“The Problems of Mental Illness Are Compounded Behind Bars,” 
New York Times, 23 Jan. 1983. 

5 Gary E. Whitmer, “The Development of Forensic Social Work,” Social Work (May- 
June _1983):217-22. 

Ibid., p. 217. 
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sentation and to provide a conceptual paradigm for fo- 
rensic social work by describing the major theoretical 
and clinical aspects of forensic social work as practiced 
at the Social Service Department’ of the Circuit Court 
of Cook County, State of Illinois. The literature from 
the fields of social work, criminal justice, and psychia- 
try is drawn on to develop the theoretical base for fo- 
rensic social work; case studies are presented to demon- 
strate the varied roles of the forensic social worker. 


Theoretical Perspectives 


The Social Service Department’s mandate is single- 
minded—to serve the court. The workers’ role has two 
polarized dimensions: a social work function and a law 
enforcement or control function. The polarities of case- 
work and control are essential and have their basis in 
the department’s budget appropriation®, in the criminal 
statutes,° in court, and in the authors’ experiences. Ful- 
filling this mandate, the department integrates the goals 
and services of mental health and criminal justice. 

The ideal of the department is to form a worker- 
defendant relationship’® and, as a result, to facilitate 
growth so that the defendant can meet his or her needs 
legally. It is the authors’ belief that, insofar as the goals 
of mental health are striven for, the goals of criminal 
justice will be fulfilled. In other words, the authors do 
not believe that a conflict between the goals of mental 
health and the goals of criminal justice is inevitable. 
The control function in the context of the department 
is, in part, to monitor: to contact the defendant or col- 
lateral from an outreach frame of reference in order 
to acquire information to seek the defendant’s where- 


7 Thomas P. Brennan and Violet Park, “The Role of the Social Service Departments 
in the Court System,” Judicial Administration Newsletter 7 (February 1977). 

8 The Cook County Government sponsors the ‘‘Protection of Persons and Property” 
program, which funds the Social Service Department through the Judicial Administration 
to provide social casework service. Two goals of the program are most congruent with 
the department’s goals: to provide maximum security and to assist in rehabilitation. See 
The Annual Appropriation Bill for the fiscal year of 1983 approved and adopted February 
28, 1983, by George W. Dunne, President, Cook County Board of Commissioners. 

The department's function is to provide service to court-referred misdemeanor cases. 
Cases are referred either because defendants are placed on supervision or sentenced to 
conditional discharge, usually for 1 year. The statutes view supervision and conditional 
discharge as opportunities for rehabilitation—in the supervision ordcr or conditional 
discharge sentence, the defendant is ordered to report in person to his or her caseworker 
and to comply with other conditions the court may see as facilitating rehabilitation. The 
department's chief control function lies in returning cases to court for a hearing if defen- 
dants do not cooperate with the court order or are convicted of another offense. Defen- 
dants, whether placed on supervision or sentenced to conditional discharge, are found guilty. 
If the conditions are fulfilled, the supervision order will not result in a conviction and con- 
sequent criminal record. The conditional discharge sentence is a conviction and does result 
in a criminal record (Illinois Revised Statutes—1981: State Bar Association, Ed., Ch. 38: 
1005-6-3- and Ch. 38:1005-6.1. St. Paul, MN: West Publishing Co., 1982). 

10 Social casework service is the formation of casework relationship within a problem- 
solving context: the dynamic interaction of feelings and attitudes between caseworker and 
defendant. The caseworker’s purpose is to help the defendant make a better, lawful ad- 
justment to his or her environment. The caseworker may provide direct, supportive- 
confrontative service or make a referral to an appropriate resource. The treatment plan 
is based on the defendant’s needs and the caseworker’s skills and available time. In addi- 
tion to sessions in the caseworker’s office, field visits are often conducted with defendants 
and their families or other supportive agencies. 
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abouts, to help defendants keep appointments, to ac- 
quire criminal history information, to check new arrests 
or convictions or both, and to bring the case to the at- 
tention of the court if the court order is violated. 

Since the hallmark of the department is to form a 
relationship with the defendant, the department neces- 
sarily espouses casework as its ideal. To place the con- 
cept casework in a broader perspective, it is one of two 
generic types of service that have developed in the field 
of corrections; the other is brokerage.!! Claude T. 
Mangrum placed casework in the context of “coercive 
casework in corrections.”’!2 Casework can be defined 
essentially as the development of a relationship between 
worker and client, within a problem-solving context, 
and coordinated with the appropriate use of community 
resources. Brokerage can be defined as the process of 
recognizing individual needs, matching a community 
resource to meet those needs, and making a referral. 
The essential difference is one of depth and emphasis: 
casework emphasizes the relationship and direct ser- 
vice; brokerage emphasizes community resources. In 
the authors’ experiences, the casework approach is 
more effective at helping the client resolve the prob- 
lems that led to criminal behavior. However, casework 
is not possible in many correctional agencies.1* 

The forensic social worker role has two aspects: pro- 
viding treatment and protecting the community. Al- 
though these two aspects often complement each other, 
there are times when they can be experienced as con- 
flicting and mutually exclusive. For example, protect- 
ing the community can seem opposed to providing for 
the client’s welfare, and monitoring can seem opposed 
to respecting the client’s right to self-determination. 
The following theoretical perspectives define the role 
of the forensic social worker to recognize and to inte- 
grate the goals of criminal justice and mental health. 

Thomas L. Shaffer!* succinctly conceptualized the 
polarity as a difference in training between lawyers and 
counselors by stating that few lawyers would become 
good counselors and that few counselors would become 
good lawyers—‘“‘Because a lawyer’s training stresses 
aggression and order and a counselor’s training empha- 
sizes acceptance and understanding.” Lawyers are 
trained to view human facts in terms of their relevance, 
consequences, and accuracy. Counselors are trained to 
assess human facts in relation to feelings, considering 


1] Frank Dell ‘Apa, “Advocacy, Brokerage, Community: The ABC’s of Probation and 
Parol,” Federal Probation xxxx (December 1976). 

12 Claude T. Mangrum, “‘The Function of Coercive Casework in Corrections,” Federal 
Probation xxxv (September 1971). 

18 Brokerage has been the modality used by many departments because personnel are 
not “equipped by education and experience to provide casework counseling. . .,”” because 
manpower resources are low, and because caseloads are high. See Dell ’Apa, “‘Advocacy, 
Brokerage, Community,”’ p. 38. 

Thomas L. Shaffer, ‘Lawyers, Counselors, and Counselors at Law,” American Bar 
Journal 61 (July 1975):854-56. 
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their implications for relationships and individual well- 
being. Shaffer suggested that the two dimensions—one 
a thinking dimension and the other a feeling dimension 
—are both necessary and have much to offer each other. 

In terms of style, Louis Tomaino and Arthur Spica!® 
both discussed the role and function of a probation of- 
ficer and have based their perspectives on Robert J. 
Blake and Jane S. Mouton’s managerial grid.!® Spica 
contrasted the bureaucratic function with the relation- 
ship function, stating that the probation officer ‘must 
satisfy the rules of the court, the law enforcement 
agencies, the legal profession, the community, and the 
standards of the particular agency. On the other hand, 
the needs of the offender, that is the psychological, 
physical, social developmental, and rehabilitative needs 
must be met.’’ He synthesized the bureaucratic and re- 
lationship function through the concept of a “‘resource 
integrator,” a worker who establishes a firm but under- 
standing relationship. 

In The Skilled Helper, Gerard Egan!’ presented a 
model for skills training, developing his skill definitions 
from Robert R. Carkhuff.!* Accurate empathy and con- 
frontation are among the skills presented, skills that 
correspond to the polar functions of the forensic social 
worker’s role. Accurate empathy is defined as under- 
standing the frame of reference of the client and com- 
municating this understanding in terms of feeling, ex- 
perience, and behavior. Egan presented empathy as the 

‘core skill of his model. He defined confrontation as 
responsible unmasking of the discrepancies, distortions, games, 
and smoke screens the client uses to hide both from self- 
understanding and from constructive behavioral change. . .in- 
volves challenging the undeveloped, the underdeveloped, the un- 
used, and the misused potentialities, skills, and resources of the 


client, with a view to examining and understanding these re- 
sources and putting them to use in action problems. . . 


Although most counselors understand, use, and experi- 
ence confrontation as opposed to empathy, Egan con- 
tended that effective confrontation is really an exten- 
sion of empathy. 

Although the psychoanalytic tradition does not speak 
directly to the dual role of the forensic social worker, 
it contributes valuable insights into the treatment of 
forfeited and antisocial clients.19 August Aichhorn, in 


151 ouis Tomaino, “The Five Faces of Probation,” Federal Probation xxix (December 
1974):42-45; and Arthur Spica, “The Correctional Novagram,” Federal Probation xxxix 
1977):47-51. 

16 Robert J. Blake and Jane S. Mouton, The Managerial Grid: Key Orientation for 
Achieving Production Through People (Houston, TX: Gulf Publishing Co., 1964). 

17 Gerard Egan, The Skilled Helper: A Model for Systematic Helping and Interper- 
sonal, sPelating (Monterey, CA: Brooks/Cole Publishing Co., 1976). 

18 Robert R. Carkhuff, Helping and Human Relations, Vol. I: Selections and Train- 
ing, Vol. II: Practice and Research (New York: Holt, Rinehart, and Winston, 1969). 

Adelaide M. Johnson and S.A. Szurek, ‘‘The Genesis of Antisocial Acting Out in 
Children and Adults,” Psychoanalytic Quarterly xxi (1952):323-43; August Aichhorn, 
Wayward Youth: A Psychoanalytic Study of Delinquent Children (New York: Meridian 
Books, 1962); and Otto Fenichel, ‘Perversions and Impulse Neurosis” and “Character Dis- 
orders,” in the Psychoanalytic Theory of Neurosis (New York: Norton, 1945). 


describing empathic treatment of ‘wayward youth,” 
stated that “‘psychoanalysis enables the worker to rec- 
ognize dissocial manifestations as the result of an in- 
terplay of psychic forces, to discover the unconscious 
motives of such behavior, and to find means of leading. 
the dissocial back to social conformity.’’2° He was able 
to apply psychodynamic principles to treat the openly 
resistive, socially deprived clients seen by the forensic 
social worker. He also noted that, even in time-limited 
treatment, he could assess and facilitate ego function- 
ing. The challenge to the forensic social worker is to 
implement the insights of psychoanalysis within the 
context of the authority of the court. 

The resolution of the treatment and control polari- 
ties necessarily has to occur within the individual worker 
who comes to integrate both dimensions, recognizing 
and accepting the creative tension between them. This 
calls for a skiiled helper, an artist, a person who has 
the capacity to be both empathic and confrontative de- 
pending on the needs of the client and the community. 
Figure 1 integrates the various polarities as described 
by Shaffer, Tomaino, Spica, Blake and Mouton, and 
Egan.” 
Community 


Deputy 
Lawyer 


Forensic Social Worker 
Resource Integrator 

Firm but Understanding 
Empathic Confrontation 


Bureaucracy 
Confrontation 


Client 

Social Worker 
Counselor 
Relationship 
Empathy 


FIGURE 1 


Practically, the Social Service Department serves 
the court and, as a result, is not in a position to control 
its intake by informing the court that its caseloads are 
full. To help structure its resources, the department 
developed a classification instrument (caseload man- 
agement assessment). The instrument is comprised of 
13 factors (for example, prior arrests, support system, 
employment and residence stability, mental health, sub- 
stance abuse) based on the defendant’s needs. These 
factors are believed to predict the defendant’s likeli- 
hood of reentering the criminal justice system. They 
also relate to the amount of time required for contact, 
since every defendant does not require the same amount 
of time. The instrument thus serves to guide casework- 
ers in structuring their time. In addition to this instru- 
ment, other forms of assessment, knowledge of re- 


20 Aichhorn, Wayward Youth, p. 1. 

21 Shaffer, “Lawyers, Counselors, and Counselors at Law”; Tomaino, “The Five Faces 
of Probation”’; Spica, “The Correctional Novagram’”’; Blake and Mouton, The Managerial 
Grid; and Egan, The Skilled Helper. 
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sources, and supportive supervision with goals of case 
management and prevention of burn-out are essential 
tools for caseload management. 


Case Presentations 


The following case examples illustrate the types of 
clients referred to forensic social workers and the ma- 
jor issues involved in assessment and treatment. 


Modification of Traditional Treatment Arrangements 


Forensic social workers are often called on to work 
with clients who, for various reasons, have been unable 
to profit from a treatment alliance with therapists in 
other settings. Thus it becomes essential that the foren- 
sic social worker assess the client’s potential for utiliz- 
ing treatment and arrange the treatment contract to 
maximize benefits for the client.22 The case below points 
up the need to structure treatment based on an assess- 
ment of the client’s needs and capacity to respond to 
treatment. 


Mr. C and the Potential for Psychotic Transference. Mr. C, a forty- 
year-old transvestite, was referred for supervision for the charge 
of prostitution. At his intake interview, he showed many signs 
of borderline personality disorder, including abuse of alcohol and 
drugs, financial and emotional dependence on his mother, pro- 
found identity confusion, sadomasochistic sexual acting-out, acute 
spells of anxiety and depression, and, in relationships, extreme 
neediness and fear of abandonment coupled with fears of intimacy. 
In discussing his previous treatment experience, C related that 
he terminated his treatment because his psychiatrist ‘wanted to 
sleep with” him. After more discussion, the caseworker’s impres- 
sion was that C was describing his experience of a psychotic trans- 
ference and that his capacity to maintain a realistic treatment 
alliance would be easily overwhelmed by the paranoid and erotic 
transferences stimulated in once-a-week sessions. So the treat- 
ment contract agreed on was that C and the caseworker were 
to meet every three weeks, with interim interviews and phone 
contacts if needed. The caseworker’s approach with C was ego- 
supportive and consisted primarily of empathic listening and prob- 
lem solving. 

In the course of his two years on supervision, C was able to 
form a consistent treatment alliance with the worker. His pro- 
gress was evident in several changes: He was able to join Alco- 
holics Anonymous, relinquish his addiction to drugs, move away 
from home and become self-supporting, separate from an abusive 
lover, and complete his education in data processing. He decided 
against a transsexual operation: ‘‘I want to be a man and func- 
tion like a man.” At termination, he planned to take steps to ob- 
tain further help through a gay counseling organization in his 
neighborhood. 


Right to Confidentiality, Potential for Violence 


The consensus of the literature on the predictability 
of violent behavior seems to be that violence cannot 
be predicted with any certainty.2* Yet forensic social 
workers and other mental health professionals are con- 
stantly called on to assess clients’ risk to themselves 


22 Gloria Cunningham, ‘‘Social Work and Criminal Justice: New Directions in Prac- 
tice,” Federal Probation 44 (March 1980): 64-69. 
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or others. A factor that further complicates the worker’s 
plan for acting on an assessment that danger is likely 
is that Illinois law‘ explicitly states that violence must 
be “‘imminent.”’ Clients who represent relatively con- 
stant threats to themselves or others, but who do not 
threaten “imminent” harm, are protected by their right 
to confidentiality.2 This means that unless the worker 
is convinced that the client’s threats of violence are go- 
ing to be acted upon “‘imminently,”’ the client’s disclo- 
sures cannot be shared with those threatened, and the 
worker cannot petition for client hospitalization. For 
example, a court psychiatrist decided against certify- 
ing a client of the Social Service Department and made 
the following distinction: 
This individual has an alcohol problem. He drinks to excess, and 
when he drinks he is prone to violence. On occasion he can flare 
up quite suddenly and act out in a violent fashion. . . [The client 
is not] an immediate danger to others, but is seen as a chroni- 
cally dangerous person. The likelihood of his committing signifi- 
cant acts of violence at some time in the future is very high.”¢ 


The forensic social worker who tries to establish a 
confidential therapeutic alliance with a client continu- 
ally has to weigh the need to protect the client and the 
community from the client’s violence against the 
client’s right to confidentiality and the importance of 
fostering the client’s trust. The issue is complex, since 
many clients’ involvement with the law expresses a 
need for control they cannot themselves provide. If used 
with respect and care, the authority of the court can 
be invoked by the forensic social worker to strengthen 
the client’s weak motive to get treatment and to im- 
prove impulse control. 

Given the complex issues of confidentiality and im- 
minent harm, the policy of the Social Service Depart- 
ment is that forensic social workers seek consultation 
when faced with these decisions. The role of the con- 
sultant at these times is to help the workers be free 
enough of anxiety to determine the client’s potential 
for violence realistically. The following case illustrates 
how the forensic social work team of the Domestic Vio- 
lence Program balanced these sensitive issues. 

Mr. B’s Alcoholism and Violence: Mr. B, a forty-five-year-old black 

male, was referred to the Domestic Violence Program on a bat- 


tery charge. When asked about the arrest incident, B indicated © 
that he had hit his common-law wife in the face with an empty 


23 Joseph J. Cocozza and Henry J. Steadman, “Prediction in Psychiatry: An Exam- 
ple of Misplaced Confidence in Experts,” Social Problems 25 (February 1978):265-76; Daniel 
Schwartz, “Some Problems in Predicting Dangerousness,”’ Psychiatric Quarterly 52 (Sum- 
mer 1980):79-83; Henry J. Steadman, ‘“‘The Right Not to Be a False Positive: Problems 
in the Application of the Dangerousness Standard,”’ Psychiatric Quarterly 52 (Summer 
1980):84-99; and Saleem A. Shah, ‘‘Dangerousness and Civil Commitment of the Men- 
tally Ill: Some Public Policy Considerations,” American Journal of Psychiatry 132 (May 
1975}:501-05. 

Illinois Revised Statutes—1981: Ch. 91%, para. 811. 

Ibid. 

From the diagnosis made by court psychiatrist Stephen Cann, Psychiatric Institute, 
Circuit Court of Cook County, State of Illinois, November, 1982. 
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wine bottle when he learned that she was seeing another man. - 
B admitted that he had been drinking at the time of the incident. 
He and his wife, who had been together for eighteen years and 
had five children, separated at the time of the arrest. At refer- 
ral, B was angry, depressed, and isolated. He was unemployed, 
had quit job-hunting, and seemed to lack any meaningful activities. 

The worker’s initial assessment was that B had a serious drink- 
ing problem. From the outset, B participated regularly in the 
group sessions of the Domestic Violence Program. Although he 
consistently resisted the worker’s referral for alcohol counsel- 
ing, he became increasingly aware of the link between his alcohol 
abuse and his violence. 

Shortly after referral, B spoke of being ridiculed and men- 
tioned the possibility of burning down his wife’s and his sister’s 
house. The workers discussed the threats with their supervisor 
and concluded that imminent danger was unlikely. B had not 
planned a specific time for the arson, and he indicated that he 
did not want to harm his children, who were living with his wife. 
Eight weeks later, B mentioned that he had been drinking before 
the group meeting, and that he wanted to ‘‘get even’’ with his 
wife and her boyfriend. The worker’s assessment was that, be- 
cause B’s threats did not include a specified action or time frame, 
imminent danger could not be ascertained with sufficient certainty 
to justify threatening the confidential relationship. Other con- 
siderations were that B had ventilated his feelings and had calmed 
down during the course of the meeting and that he had indicated 
an awareness of the negative consequences of any violent actions. 
He had not acted on his earlier threat, or, to the knowledge of 
the workers, on any violent impulses since the arrest incident. 
In addition, informing the boyfriend of B’s threats might have 
led to violent retaliation by the boyfriend. 

However, B did become violent. At the next group meeting, 
B indicated that when he left the previous meeting, he had got- 
ten drunk and had stabbed his wife’s boyfriend with an ice pick. 
At this meeting, B threatened to kill his wife, her sister, and her 
boyfriend. After consultation, B’s wife was called and the stab- 
bing incident was confirmed. It was assessed that there was im- 
minent danger and that B was likely to carry out his threats. Con- 
sequently, the worker advised B’s wife, her sister, and her 
boyfriend of B’s threats. 

Violence was so endemic to B’s environment that no criminal 
complaint was signed after the stabbing incident, and indeed, no 
one remarked on his violence until he did at the next group meet- 
ing. To respond to his violence, in addition to contacting the people 
B had threatened, the workers returned B’s case to court and 
advised the court of the stabbing incident. The workers’ assess- 
ment was that helping B to stop drinking was essential to his 
being able to control his violent behavior. Therefore, they re- 
quested that B be ordered to attend alcohol counseling immedi- 
ately and return to court in one month for a status report. The 
court followed the recommendations. 

B was initially very angry at the workers for contacting his 
wife about his threats and for returning his case to court. He in- 
dicated that he felt that he could no longer be honest in the group 
and stated, ‘‘I thought what we say here is confidential.’’ When 
the workers explained that they had taken his threats very seri- 
ously, and informed him that they acted in order to assist him 
in taking control, he was less angry and seemed relieved. 

B followed through with the referral for alcohol counseling, 
and after a month he quit drinking. The forensic social workers 
worked closely with the alcoholism counselor. During the last six 
months of B’s participation in the Domestic Violence Program, 
he maintained sobriety and continued to attend alcohol counsel- 
ing. After B completed group meetings, he met together with 
his forensic social workers and the alcohol counselor to discuss 
his progress and treatment plan. By termination, B had stopped 
making threats, had established new relationships in his alcohol 
counseling group, and had developed more self-confidence. He 
seemed interested in finding new activities that did not involve 
drinking. He was able to see his children again and had begun 
to seek employment. 


Use of Arrest Reports and Collaterals 


With some clients, a forensic social worker will not 
be able to act as an effective agent for change by see- 
ing a client individually. In order to work on problems 
that precipitate the defendant’s acting-out, the foren- 
sic social worker may need to work with others who 
are significantly involved with the client. In those cases 
in which the client’s denial makes another offense more 
likely, the sensitive use of police reports and the par- 
ticipation of collaterals can help lessen the client’s 
defensiveness. 


In the following case, the worker was working with 
the defendant and his wife as the state child welfare 
agency was responding to the child’s needs. However, 
the worker kept herself aware of the child’s progress 
and care in order to step in and provide direction to 
the family or the agency as needed. In this case, the 
worker did keep the agency informed. 


Mr. D’s Troubled Marriage and Denial of Incest: Mr. D, a twenty- 
nine-year-old black employed male, was referred for supervision 
for the charge of contributing to the sexual delinquency of a child. 
The court mandated psychological counseling and ordered that 
he would only be permitted to remain in the family’s apartment 
with his wife’s permission. The worker saw D individually for the 
first two meetings in order to gather a social history and gain 
an understanding of his past perceptions of the incest incident, 
as well as his current view of his domestic situation. 

D’s denial of his offense was so rigid that the worker referred 
to the police narrative of the defendant’s sexual fondling of his 
daughter, as reported by his wife. D responded by saying, “If 
my stepdaughter said I did it, it must be true.”’ The use of the 
arrest report thus elicited some minimal acknowledgment of the 
incident. 

The worker was aware that denial, lack of responsibility for 
the incident, excessive drinking, and unrealistic expectations of 
marriage are common traits among child sexual abusers. There- 
fore the treatment alliance was broadened to include Mrs. D, his 
thirty-year-old wife, to establish a reality base to effect change 
in the family. In addition, when Mrs. D took her eight-year-old 
daughter to a local hospital for medical attention and subsequent 
court proceedings, D was referred to a sexual abuse offender’s 
program that met weekly. The forensic social worker coordinated 
services with this agency to monitor D’s treatment progress. 

In bimonthly sessions with the forensic social worker, the cou- 
ple remained motivated and verbal, making counseling a produc- 
tive experience. They were able to talk about the family mores 
and background, their courtship and decision to marry, their pre- 
sent marriage in the light of D’s insecurity and jealousy, their 
needs and expectations for each other, and finally, the issue of 
D’s alcoholism as a crucial factor in the sexual acting-out. Com- 
munication patterns and expression of feelings that had previously 
operated at a dysfunctional level improved, and husband and wife 
felt more understood by each other. D remarked to the worker 
that ‘you have really touched our lives and made a difference 
in how we deal with each other.”’ 

However, as the termination date for supervision approached, 
D had not openly admitted the incestuous incident in the group 
or the marital sessions. The worker also received an additional 
history from the state child welfare agency that indicated that 
the supervision charge was the third such incident reported. Con- 
sequently the forensic social worker conveyed to the client and 
his wife her plans to return the case to court to ask for a one- 
year extension of the supervision and treatment order. Mrs. D 
became angry enough to confront her husband about his denial. 
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Subsequently he was able to discuss the incest incidents with 
Mrs. D, the forensic social worker, and the group. The worker 
returned the case to court with documentation from both agen- 
cies. A one-year extension was granted for continuing treatment, 
and the D’s have continued to make steady progress. 


In cases such as incest, in which denial and distor- 
tion are prevalent, the use of objective evidence (social 
or legal documentation) and the involvement of a signif- 
icant family member are imperative if treatment is to 
be successful. In this situation, the authority of the 
court was used to foster the client’s motive to utilize 
treatment. 


A Working Alliance with Involuntary Clients 


Mental health practitioners often state that clients 
who enter treatment under duress of a court order can- 
not form a genuine treatment alliance. However, the 
forensic social worker often sees that court-ordered 
clients can form a treatment alliance, significantly im- 
prove their lives, and derive psychological benefits from 
treatment. For the alliance to occur, it is essential that 
the client’s feelings of being “‘coerced” be recognized 
and worked through with the social worker?’ and that 
the client has the experience of making an autonomous 
choice to obtain help. It is essential that the worker 
communicate empathy but at the same time help the 
client to understand that if he or she can utilize treat- 
ment to control behaviors, he or she will not be in the 
painful position of being coerced by the court. 


Mr. V’s Motivation for Treatment: Mr. V, a twenty-eight-year- 
old white male, was referred for supervision because of repeated 
traffic offenses of driving without a license. He had a history of 
juvenile delinquency and had been severely abused by both parents, 
who were alcoholics. At his first interview he was acutely disor- 
ganized, his housing and income were unstable, and he admitted 
to suffering from grand mal epilepsy, which was untreated. 

During the first session, V was able to verbalize some of his 
feelings about the counseling being “‘not my idea,” but rather 
“the court’s.” In subsequent interviews, he was able to see that 
his reporting to and participating in counseling were choices he 
made to act in his own best interests. He began to experience 
his alliance with the worker as reflecting an autonomous caretak- 
ing motive. 

After four sessions, V requested sessions on a more frequent, 
more intensive basis. 

The forensic social worker and V agreed to a once-a-week 
treatment contract. At first there was a period during which V 
reacted to his efforts to get help and to his increased involve- 


27 Judith Gingolani, “Relationship Pr with I "y Clients: Issues and Op- 
tions” (Paper presented at the Illinois Chapter of the National Association of Social Workers 
Meeting, October, 1982). Other authors have discussed the use of authority in casework, 
the function of coercion, and the treatment of reluctant or involuntary clients: Nathan Ber- 
man, Jack Purves, and Dorothy Cole, ‘‘Casework with Law Violators,”’ Crime and Delin- 
quency 7 (April 1961):137-47; Dale G. Hardman, “Authority in Casework—A Bread and 
Butter Theory,” National Probation and Parole Association Journal v (July 1959):250-54; 
Dale G. Hardman, “Authority Is My Job,"” NPPA Journal (July 1957); Mangrum, ‘The 
Function of Coercive Casework in Correction’’; Allison D. Murdach, “Bargaining and Per- 
suasion with Nonvoluntary Clients,” Social Work 25 (November 1980):458-61; Gerald R. 
Tracey, ‘‘A Social Worker’s Perspective on Social Work in Probatioi:,” Crime and Delin- 
quency 7 (April 1961):131-36; and John Vriend and Wayne W. Dyer, “Counseling the Reluc- 
tant Client,” Journal of Counseling Psychology 20 (May 1973):240-46. 
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ment with the forensic social worker by increased anxiety and 
confusion about appointment times. However, this reaction di- 
minished, and he soon was able to keep his appointments regularly 
and to participate more actively in treatment. 

After a year, V had made significant progress in many areas. 
He had found stable housing, received medical care on a regular 
basis for his epilepsy, and he admitted to and began to get help 
for his drinking problem. He obtained a divorce and started work- 
ing part-time as a mechanic. He was able to experience improved 
impulse control, saying, “‘I feel less alone now” and “I haven’t 
gotten into trouble because I know I have someone to talk with 
about my problems, instead of just getting mad or doing some- 
thing stupid that gets me in trouble.” After his court supervision 
terminated, V decided to continue treatment sessions with the 
forensic social worker. 


V’s statement illustrates a long-standing psycho- 
analytic maxim, ‘‘dissocial behavior can be an outlet 
for repressed emotion.’’?* Forensic social workers often 
see clients whose acting-out is precipitated by loneli- 
ness and the need to express emotions that have not 
been verbalized. As the clients experience a therapeutic 
alliance and can articulate their feelings, their need to 
act-out often subsides. 

V’s case also illustrates the importance of enough 
flexibility in agency policy so that the worker can re- 
spond to the treatment needs of defendants after the 
court order terminates. To break off a treatment rela- 
tionship can be countertherapeutic if significant un- 
finished issues remain and if a transfer of therapists 
does not seem viable. The department provides for 
these cases through its ‘‘consultation” policy, so that 
clients can continue working with a caseworker, if ne- 
cessary, following termination of the court order. 


Roles of the Forensic Social Worker 


Many of the clients the forensic social worker sees 
have been diagnosed as ‘‘antisocial’’ or labeled ‘‘resis- 
tant and untreatable’’ in earlier contacts with mental 
health agencies. The clients tend to use defenses of pro- 
jection and acting-out, which impedes their ability to 
verbalize their feelings and gain insight into them- 
selves. Often they are openly paranoid about the social 
worker and the prospect of treatment. Their behavior 
is almost always offensive or threatening to society at 
large, and yet is ego-syntonic to the client. Because of 
all these factors, the clients often have not been able 
to form a treatment alliance or, when they have, they 
have “fallen through the cracks” because in other social 
service programs they were found too difficult or too 
unpleasant to work with. When these clients come be- 
fore the court, judges and attorneys accurately perceive 
their needs for mental health care and thus refer these 
forfeited clients to forensic social workers.?° In work- 
ing with such clients, the forensic social worker pro- 


28 Aichhorn, Wayward Youth, p. 5. 
Whitmer, “‘The Development of Forensic Social Work.” 
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vides services to the court, the community, and the 
client in many different ways. 

In bridging the mental health and criminal justice 
systems to serve forfeited clients, the worker often acts 
as a “transitional object”’ for these clients. If the client’s 
positive transference is cultivated and some of the 
client’s basic needs begin to be met, the client can begin 
to have the experience that treatment can be helpful 
and develop the capacity to form a treatment alliance. 
The alliance with the forensic social worker can then 
be transferred to the appropriate mental health agency 
for long-term psychiatric care. The following case ex- 
emplifies the many roles played by the forensic social 
worker in treating one case over 242 years. Proper 
treatment of the case necessitated that the worker be 
able to communicate with professionals in mental health 
and criminal justice while providing treatment. 


Mr. F: A Forfeited Client: Mr. F was a twenty-year-old white 
male referred following a burglary charge. F had broken into a 
neighbor’s home to fix himself dinner after he had been left at 
home by his family for a weekend without funds or food. Shortly 
after the sentence to supervision, the severe family conflicts and 
organic and emotional pathology of the client became obvious to 
the forensic social worker. 

Almost immediately, conflicts between F and his family es- 
calated, and it appeared that F was at risk of suicide. The foren- 
sic social worker referred F to the Court Psychiatric Institute, 
informing the institute of her diagnostic impressions, and F was 
certified. He was transferred to a long-term state mental hospital 
and the forensic social worker coordinated services with F’s thera- 
pist with the goal of facilitating F’s eventual reintegration into 
the community. F’s record and history were collected from juve- 
nile probation, the Department of Children and Family Services, 
group homes, and mental hospitals. 

To summarize F’s history, he had been physically and sex- 
ually abused by his family and neighbors since early childhood. 
At twenty, he was functionally illiterate. A history of pedophilia, 
suicide attempts, substance abuse, and juvenile crimes attested 
to F’s profound mental disturbance and poor impulse control. 
Intermittent and brief hospitalizations had culminated in unsuc- 
cessful placements and further arrests or self-destructive 
behaviors. Just before the burglary, F’s case had been reviewed 
in mental health court. He had been released in the custody of 
his family, and his case with the Department of Children and 
Family Services had been terminated because he was “resistant.” 

During his nine-month hospitalization, F showed the capaci- 
ty to respond to psychodynamic treatment. But within a month 
of his discharge, F had run away from the halfway house and 
was living in the streets. After six weeks, he made contact with 
the forensic social worker. On investigation, the forensic social 
worker was informed that F had been discharged without funds, 
food, shelter, or supportive services. Although his court case was 
terminated, F requested services and was seen on a consultation 
basis, since he had no other supportive relationship that could 
provide professional care. 

Although housing was arranged, F’s condition was fragile. 
Shortly thereafter he was arrested for the charge of indecent liber- 
ties with a child. During the police investigation, F became so 
frightened that he admitted to every imaginable aspect of a sex- 
ual crime. As a result, he was indicted for five Class X felonies 
and faced a possible prison sentence of sixty years. 

F’s reaction while awaiting trial was to become acutely anx- 
ious and suicidal and to provoke violent attacks from other in- 
mates. The forensic social worker worked with the psychiatric 
team at the jail and provided crisis intervention treatment. F was 
seen twice weekly throughout his incarceration pending trial. In 


addition, the forensic social worker contacted a skilled legal aid 
attorney who agreed to represent F. Another crucial aspect of 
the forensic social worker’s role at this stage was to provide clin- 
ical data to F’s attorneys, the Court Psychiatric Institute, and 
a private psychiatrist regarding F’s condition and his mental com- 
petency to stand trial. 

After several months it became clear that there were no signs 
of physical injury to the complainant and that the complainant 
would not testify. After consultation with the state’s attorneys, 
F’s attorneys gave him a choice: to take the risk of standing trial 
or to plead guilty and accept a conditional discharge sentence. 
F eventually decided to plead guilty and be sentenced to condi- 
tional discharge. 

The forensic social worker located a residential treatment set- 
ting for F. To facilitate the referral process, the caseworker wrote 
a detailed psychosocial history that presented the antisocial be- 
havior not as the problem itself, but as a symptom of a mixed 
personality disorder and a developmental disorder. With the 
leverage of the court system to motivate F to adjust to the treat- 
ment facility, staff at the residential treatment facility were will- 
ing to interview F. He was accepted for placement. Based on the 
recommendation of the psychiatrist, the forensic social worker, 
and the attorneys, and given the assurance that F would reside 
in a structured setting and continue to participate in psycho- 
therapy, the judge accepted F’s plea and sentenced him to four 
years conditional discharge. 

F was taken to the residential treatment home directly from 
court by his attorneys and the forensic social worker. The foren- 
sic social worker worked with F individually and coordinated ser- 
vices with the staff at the halfway house to facilitate F’s adjust- 
ment. 


New Directions 


A more assertive, streamlined approach to crisis in- 
tervention with actively psychotic defendants and spe- 
cialized areas of competence are two new directions in 
forensic social work for the department. 

A long-standing question in forensic social work has 
been how to facilitate the examination and commitment 
of the resistive psychotic client to a mental health facil- 
ity that has the expertise and resources to provide long- 
term care. Protection of the community and the indi- 
vidual’s need for in-patient treatment often has to be 
weighed against the individual’s refusal to accept treat- 
ment. Rather than seek criminal litigation as the only 
solution to change antisocial behavior that is rooted in 
psychotic illness, the most effective and efficient means 
is through the mental health system. The qualified ex- 
aminer role has developed as a way for the forensic 
social worker to direct a client to the mental health 
system using the authority of the local police and the 
courts.*° 

Domestic violence and substance abuse are client 
problems frequently encountered in clients by foren- 
sic social workers. The department has begun to pro- 


30 Tinois Revised Statutes—1981: Ch. 91's, para. 1-100 through 6-107. The forensic 
social worker in Illinois can utilize the Illinois Mental Health and Developmental Disabilities 
Code to route the psychotic defendant to psychiatric treatment by functioning as a qualified 
examiner. A qualified examiner is a person registered or certified with the State as a cer- 
tified social worker [MSW] or as a registered psychiatric nurse [MA], with three years of 
clinical training and experience in evaluating and treating mental illness. 
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vide specialized services in the area of domestic vio- 
lence, a group treatment program*! targeted at the 
male batterer. The staff is increasingly aware of the 
prevalence of alcoholism as a contributing factor asso- 
ciated with crime, as well as the lack of treatment 
facilities for indigent, substance-abusing clients.°? The 
current goal is to increase staff competence in the as- 
sessment and treatment of substance abuse disorders. 
In addition, the department has developed a special- 
ized program in community service** and is contem- 
plating the development of special treatment programs 
in sexual abuse and theft.*4 


Theory and Practice 


The clinical experience of forensic social workers at 
the Social Service Department of the Circuit Court of 
Cook County has been integrated with a broad base of 
theory to provide a conceptual paradigm for the new, 
much-needed field of forensic social work. The in- 
dividual forensic social worker, in integrating the 
polarities of empathic casework and the control and 


31 Gale A. Dreas, Dorothy Ignatov, and Thomas P. Brennan, ‘‘The Male Batterer: 
A Model Treatment Program for the Courts,” Federal Probation xxxxvi (December 1982): 
50-55. 

32 Bradley Googins, “Avoidance of the Alcoholic Client,” Social Work 29 (March 1984): 
161-66. 

33 Thomas P. Brennan and Leonard Mason, “Community Service: A Developing Con- 
cept,”” Federal Probation xxxxvii (June 1983):49-57. 

A Retail Theft Program, initiated to provide education, guidance, and other interven- 
tion strategies, is sponsored by the Behavior Intervention Group, Rush-Presbyterian-St. 
Luke’s Medical Center. See Charles Mount, “County to Expand Successful Shoplifting 
Counseling Program,” Chicago Tribune, 29 Mar. 1984. 
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authority of the court, implements a practical link be- 
tween mental health and criminal justice. By helping 
“forfeited” clients who fall between the cracks in the 
two systems, these workers provide a preventive and 
restorative service to a needy population of clients who, 
if left unserved, pose grave risks to themselves and to 
society. 

In the course of working with highly resistive clients, 
forensic social workers can contribute to the develop- 
ment of theory and practice in the treatment of men- 
tally ill and antisocial clients. Although there are ob- 
stacles to the growth and practice of forensic social 
work as a clinical specialty, the need to develop prac- 
tical solutions to treat the forfeited client is imperative. 
Forensic social workers can begin to bridge the long- 
standing gap between criminal justice and mental 
health. It is hoped that, with the growth of forensic 
social work, a bridge can be built between criminal jus- 
tice and mental health that can make both treatment 
and justice possible. 
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The Guiding Lines 

AN QUENTIN on a summer’s day in the late 
G 108 The Adult Authority has completed its 

monthly hearings and left the prison. By rule and 
custom it is now permissible to distribute to the con- 
victs whose fates have been settled on this month’s 
calendar the slips of paper informing them of the deci- 
sions made during that week of tension. 

Mingling in the yard, I am accosted by an old acquain- 
tance, a chronic check-writer with a long string of 
priors. ‘“How’d the Board treat you?’ I ask. 

“Denied again. Those bastards are hard to figure. I 
guess they can’t figure themselves out. Look at that 
sonofabitch over there, they gave him a date, and he’ll 
be on the streets next November. You know what he’ll 
do. He’ll get himself a gun and you’ve had it if you don’t 
turn over your watch and wallet when he sticks that 
gun into your gut. Me—if you don’t cash my check I 
might get so pissed off that I’d squirt my fountain pen 
all over your shirt. But you can’t tell that to the Adult 
Authority.” 

We don’t lock up as many check-writers as we used 
to, but the inequities of sentencing are still frequent 
and a cause for general concern on many counts. In 
addition to our national insistence on fairness in the 
adminisiration of justice, we know that obvious dispari- 
ties are at their most obvious in prison yards. We also 
know that too severe a sentence for one convict will 
be a needless expense to the state, as well as needless 
pain to him and his family, whereas too mild a sentence 
for another will be a needless risk to the public. In ad- 
dition to all that, we like to think that proportionality 
in sentencing denounces the crime and deters the per- 
sons who might be inclined to commit it. 

Until the last 10 years or so, our system of law has 
left sentencing decisions to human hands with very 
general guidance from the legislature. Judges and 
parole boards (where the latter are still functioning) have 
been expected to decide the proportionally proper sen- 
tence to impose on criminals. In an ideal system of jus- 
tice, this is the way it ought to be. No matter how com- 
prehensive the method of prediction, it cannot capture 
all the intangibles of the crime, the forces that caused 
the criminal to commit it, or the influences that may 
or may not cause him to do it again. A wise and per- 
ceptive judge, working with a penal code that allows 
him the latitude, may discover some of the intangibles 
by interactions with the convicted person and from 
other nonquantifiable information—as well as the spe- 
cific evidence supporting the charge against the of- 
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fender. He can make decisions that will maintain the 
public’s confidence in criminal justice by doing justice 
with every sentence he pronounces. 

Unfortunately, such judges are in extremely short 
supply. The mistakes made by lesser mortals on the 
criminal benches of the nation crowd the prisons and 
evade probation officers throughout the land. Even 
graver mistakes are made by legislatures determined 
to show the public how tough they can be on crime and 
the persons who commit it. Mandatory sentences are 
written into the law that force judges to make Procrus- 
tean decisions—all persons convicted of certain charges 
must serve long and flat terms regardless of aggravat- 
ing or mitigating circumstances. 

There has to be a better way. So far, that way seems 
to be the shaping of sentences by guidelines. The idea 
is not old and is easily traced to an original source, the 
publication in 1978 of the Gottfredson-Wilkins- 
Hoffman monograph on Guidelines for Parole and Sen- 
tencing.! The simple matrix combining graded severi- 
ty of offense and estimated risk of recidivism on which 
these guidelines depended has been subjected to further 
development. The adaptation developed by Minnesota 
has been the object of a good deal of admiring 
comment.? For penologists, its most admirable feature 
has been the statutory requirement that in addition to 
the maintenance of equity in sentencing the guidelines 
are to be drawn in such a way as to keep a balance 
between prison capacity and prison populations. To ac- 
complish this mandate, a Sentencing Guidelines Com- 
mission was established in 1980. Its success is statis- 
tically palpable; unlike almost every other prison 
system in the land, Minnesota has beds for rent to 
states with an excess of convicts. The guidelines model 
for sentencing has yet to sweep the nation’s criminal 
justice systems, but its value for institutionalizing com- 
mon sense in the administration of justice is clearly 
established. 

Without undue fanfare, the Federal system is about 
to take the guidelines idea several giant steps further. 
In this contribution I’ll present the essence of the new 
guidelines drafted by the United States Sentencing 
Commission as the proposed model affects us in prison 
and probation administration.® 


Lexington, Massachusetts: D.C. Heath, (Lexington Books), 1978. 

2 alfred Blumstein et al., Research on Sentencing: The Search for Reform. (Washington, 
D. G The National Academy Press, 1983), Vol. I, pp. 135-137; Vol. [1, pp. 275-284. 

3] shall draw on the Preliminary Draft of Sentencing Guidelines, published by the United 
States Sentencing Commission, September 1986. The final draft will be submitted to the 
Congress on 13 April 1987 and will deserve study by all correctional administrators. 


a 


72 FEDERAL PROBATION 


What’s New? 


The Sentencing Commission got its charge from the 
Congress in 1984 in the enactment of Public Law 
98-473, otherwise known as the Comprehensive Crime 
Control Act, which, among other radical changes in the 
Federal system of criminal justice, sent parole and the 
Commission that administered it into the sunset. 

That having been done, the whole structure of sen- 
tencing had to be overhauled. Too technical a job for 
a congressional committee, and too large for a task 
force of bureaucrats on Pennsylvania Avenue, the prep- 
aration of a new sentencing model was assigned to a 
special commission. This group consists of seven presi- 
dential appointees who are voting members and two 
ex officio non-voting members. The professional iden- 
tity of none of these individuals is disclosed in the pub- 
lished Preliminary Draft. Having observed them at a 
hearing, I infer that most of them, especially the most 
articulate, are lawyers. Benjamin Baer, member ex of- 
ficio, is a career penal administrator. The draft also 
refers to a research staff, the members of which are 
anonymous and their qualifications unstated. 

Weare told that many field contacts and studies were 
made. Public hearings were conducted, and the Pre- 
liminary Draft which I am considering here was pub- 
lished in time to solicit opinion from the professional 
publics concerned. We are looking at the fruit of about 
2 years of labor and cogitation. Its impact on the penal 
end of Federal criminal justice will be very great. To 
judge from attendance and comment at the San Fran- 
cisco hearing that I attended, judges, prosecutors, and 
the criminal defense bar are deeply concerned with the 
effect of the guidelines on the courtroom procedures 
and the decisionmaking processes. I was the only peno- 
logical witness, and so far as I could see, the only per- 
son in the courtroom full of observers with such inter- 
ests. 

The new guidelines as they now stand will seriously 
affect the negotiations between counsel that precede 
sentencing, the facts that may be considered by the 
court in arriving at a judgment, and the standards of 
proof required for establishing the facts. One lawyer 
was outspoken: in her opinion the new guidelines are 
“incomprehensible and unworkable.” I thought they 
were easy enough to understand, but it remains to be 
seen whether they are workable. More important, it 
also remains to be seen what effect they will have on 
the Bureau of Prisons and the Federal probation ser- 
vice. That final judgment will have to be deferred for 
several years experience. 

The novelties in the guidelines begin with three struc- 
tural features summarized in the introduction. The first 
of these innovations is called ‘modified real offense 
sentencing.”’ The convicted offender in the new system 
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will be ‘‘sentenced on the basis of the conduct. . .in- 
volved in the offense of conviction, plus the conduct 
done in the furtherance of the offense of conviction and 
any injuries resulting from such conduct.” (p. 5) More 
about this change presently. Let’s go on to the second 
feature. 

This is the use of generic offense descriptions. The 
jungle of Federal criminal statutes, abounding with 
“scores of theft provisions [and]. ..a dozen or more 
homicide statutes,” is to be cleared out by grouping 
similar offense behaviors. A homicide is a homicide is 
a homicide and a theft is a theft is a theft. Sentences 
will be comparable within each category. 

The third feature introduces the concept of “‘offense 
units.’’ The draftsmen of the guidelines see the units 
as a “narrative format” reflecting the ‘‘thought pro- 
cess judges employ in making sentencing decisions.” 
All offensive behaviors are assigned units according to 
their seriousness on a scale of 1-360. To clarify this no- 
tion, the Commission provides this simple example: 


...if an offender robs a bank, [he] is given a certain number 
of offense units for the robbery. If [he] uses a weapon, more units 
are added. If [he] injures someone, the judge is referred to the 
Assault and Battery section, where more specific units are added. 
A reference is also made to the property table, where more units 
are assessed on the basis of the amount of money or the value 
of the property stolen... 


When all relevant offense characteristics have been identified 
and the corresponding offense values totaled the score is adjusted 
up or down. . .by offender characteristics such as criminal history, 
role in the offense, acceptance of responsibility, and cooperation. 
Adjusting the total offense values by offender characteristics pro- 
vides the total number of sanction units. . .(p. 6) 


Is that clear? I think I see a role for a mainframe com- 
puter. Whether the United States Code will thereby 
more closely approach perfect justice depends on 
whether the thought processes of sentencing judges 
can best be expressed in numbers. 


From Offense Units to Sanction Units 


The best way to elucidate the Commission’s thought 
is to run through the process to which it leads. I’ll take 
a convicted robber, about to be sentenced, and put him 
through the numbers. Because he has committed a rob- 
bery, the base offense value is 36. He had a gun, so 
we add 60 to the sum against him. He had an accom- 
plice and tried to take a hostage, and that adds 60 more 
points to the score. The hold-up took place at a national 
bank, so we add 24 more points. The amount stolen was 
$10,000, and there are 12 more points. The offense now 
adds to 192 points, and we haven’t considered the 
scores for offender characteristics. 

Because our robber was the lead man in the offense, 
directing his accomplice to watch for the police and to 
keep the getaway car ready for quick escape, we 
multiply the offense score by 1.2, bringing the offense 
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value up to 230.4. (The court finds that the accomplice 
played a minor role in this robbery, and his offense 
value is multiplied by .5, giving him a total of 96 points). 
He’s a recidivist with three prior prison terms, each 
term for 4 years. That’s 4 points for each term, or 12 
to be added to his total so far. He now has 242.4 points 
against him. 

Our robber is not such a bad fellow after all. He has 
pangs of conscience about the harm he has done. He 
goes to the FBI office of his own accord to surrender 
and to restore the $10,000 he has made away with. The 
judge may, if she chooses, reduce the offense value so 
far charged against him by 20 percent, and that brings 
the point total down to 193.92. Our thug is also a 
cooperative chap who knows on which side his bread 
is buttered, so he sings melodiously to the police about 
uncleared bank robberies that his mates have commit- 
ted. So impressed is the District Attorney with the 
information thus supplied that he certifies that “‘excep- 
tional assistance” has been rendered to the law enforce- 
ment authorities. That entitles the judge to multiply 
_ the offense value by a factor of .6, bringing the score 
down to 116.352. If his assistance had been less than 
exceptional, i.e., merely “truthful” or “‘active,’”’ the 
multipliers would have been .8 or .7 respectively. 

Having gone through this exercise, the court is now 
ready to go to the Guideline Table (p. 140). We find 
that with 116 units the guideline range is 108-134 
months, or 9 to 11 years, 2 months, to be served in 
prison.’ In commenting on the table, the Commission 
suggests that this is only one approach to the conver- 
sion of sanction units to terms of incarceration. A 
milder approach would be to allow that a convict serv- 
ing a sentence for a crime against the person would 
do 90 percent of his or her time in prison, whereas an 
offender guilty of a property crime would be confined 
for only 50 percent of his or her time. The Commis- 
sion would like to have comment on these options. I 
have no difficulty in recommending the milder version; 
we fill too many of our prison cells with property of- 
fenders who can be managed without being sent off to 
the joint. Indeed, a good deal of flexibility that is not 
apparent in the basic structure should be built into 
these guidelines. Fifty percent of the guideline range 
may be a lot too much for some kinds of property 
offenders. 

Note that the guidelines call for a range of months 
for each total of sanction units. If the total is less than 
14, the court may. impose a community sentence. If 
more than 14, some prison time will have to be served. 


“But if there has been a 10-year lapse since the last prison sentence, these three terms 
wouldn’t count. (p. 129: “Decay Factor for Prior Sentences). 
accomplice, with 96 points against him, will serve a sentence in the range of 84-104 
months. 


Several options are presented for satisfying the range 
of months to be served by any given sanction unit total 
(pp. 142-143). That gets into more complications than 
I can summarize here, but the problem deserves atten- 
tion. The choices will seem abstract to judges and 
lawyers, but the effects on person-years in prison or 
on probation will vary from draconian to reasonable. 

Probation and supervised release are both provided 
for. Under the United States Code, Class A and Class 
B felons are ineligible for probation. The guidelines pro-: 
vide that any other felon must serve at least 1 but not 
more than 5 years on probation. Nothing is said about 
intensive probation; the discussion of the terms of pro- 
bation do not indicate that any practice other than cur- 
rent standards is envisaged. As a certified believer in 
intensive probation, I would urge that provision for this 
alternative sanction should be explicitly built into the 
guidelines. 

Supervised release to follow imprisonment is pro- 
vided for in any situation where in the court’s judgment 
it should be imposed. Three such situations are 
specified: 


e Where a sentence of 1 year or more has been 
served for an offense involving violence or drugs. 

¢ Where the court determines that supervision will 
be necessary to enforce a restitution order or to 
assure payment of a fine. 

¢ Where supervision is considered necessary in the 
interest of the offender’s successful readjustment 
to society. 


Depending on the commitment offense the period of 
supervision will be no less than 1 but no more than 3 
years. The condition required are identical with those 
applying to probationers. 


What’s Next? 


What I have tried to encapsulate here is the prelimi- 
nary draft of a system that has had a great deal of con- 
sideration by able and experienced Commissioners and 
their staff. It is reasonable to expect that something 
resembling this draft will be presented to Congress and 
approved. Some serious issues remain to be solved as 
to evidentiary requirements to support the aggravating 
and mitigating factors to be applied to the offense 
values, and these difficulties are candidly discussed in 
the draft. I leave them to the lawyers; the due process 
implications are obvious and no doubt will be debated 
and litigated for years to come. 

What concerns this penologist is the impact of a fairly 
rigid looking sentence structure on a costly and over- 
burdened prison system. Not nearly enough considera- 
tion has been given to the use of surveillance systems 
in the community. The table of sanctions, even the flex- 
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ibility allowed in some of the options, will be hard to 
adjust to individual situations. Nothing is said in the 
draft to discourage experiments, but I suspect that the 
complexity of this system will not be hospitable to con- 
ceptual changes. 

Nevertheless, with all my prejudices against com- 
puterized justice showing, the guidelines are steps in 
the direction of fairness and adequate protection of the 
community. Before they are enshrined in the United 
States Code, I hope that two simple arithmetical ex- 
periments will be performed and the results made 
public. (For all I know, the staff has already done what 
I am about to propose. If so, we should see a report 
of the findings.) 

First, we should have a comparison of the sentences 
served under the present system, offense by offense, 
and offender characteristic by offender characteristic, 
with the sentences to be served under the guidelines. 
A reasonable sample of the present Federal caseload, 
both in prison and on probation, should be enough to 
reassure us that the guidelines are not going to lead 
to a population explosion. 

Second, with this experiment completed, it should be 
possible to make a projection of future caseloads for 
the next 5 years. If more prisons and more Federal pro- 
bation officers will be needed, the Sentencing Commis- 
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sion has a responsibility to make this finding known 
and to justify it. When I testified in San Francisco, I 
was assured that the Commission had planned for such 
studies. They should be completed and made public 
before the final draft is adopted by Congress. 

In the preliminary draft’s concluding statement, the 
Commission recognizes that the process it has initiated 
must be a continuing enterprise: ‘‘greater knowledge 
and experience can only improve the guidelines over 
time.... Reason, analysis, actual practice, and public 
comment all will be used to produce, over the years, 
a progressively more informed, just, and workable set 
of guidelines.”’ (pp. 169-170) The Commission has 
already received a great deal of comment in its staff 
consultations and public hearings. I hope that this brief 
account of what it has done will inspire more comment 
from readers of Federal Probation. Clearly the lawyers 
have been heard from; I am not so sure that penologists 
are on record in sufficient numbers and weight. 

The guidelines as they now stand represent one of 
the rather few practical contributions of American 
criminology to the improvement—if they will be an 
improvement—of the criminal justice system. The 
modest original study by Gottfredson, Wilkins, and 
Hoffman deserves a salute; criminology is at last 
maturing as a policy science. 
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Running of Probation Period 


T IS axiomatic that the period of probation begins 
[« run when the judge imposes sentence, unless the 

sentencing judge clearly indicates otherwise (See 
Gaddis v. United States, 280 F.2d 334 (6th Cir. 1960)), 
and generally runs uninterruptedly thereafter. This is 
true not only for the period of probation imposed by 
the court under 18 U.S.C. § 3651 (hereinafter referred 
to as the ‘‘probation period’’), but also the 5-year max- 
imum term of probation (hereinafter referred to as the 
“Surisdiction period”’), during which time may be issued 
for the arrest of the probationer under the provisions 
of 18 U.S.C. § 3653. 

Both the running of the probation period and the ter- 
mination of the jurisdictional period, however, may be 
interrupted under certain circumstances. The issuance 
of an arrest warrant under the provisions of section 
3653 has an important impact on the running of these 
terms. It is important for probation officers to know 
the effect of the issuance of the arrest warrant and the 
calculation of both types of terms in order to advise 
the court as to its options in connection with revocation. 


A. Jurisdiction 


Section 3653 provides that, at any time within the 
5-year maximum probation period permitted by section 
3651, the court may order the arrest of a probationer 
for alleged violations of probation occurring within the 
probation period. So long as it is issued within the 
5-year jurisdiction period, and relates to the violation 
that occurred doing the probation period, the warrant 
may issue even after the termination of the probatior. 
period of the individual probationer. See e.g., Gam- 
marano v. United States, 732 F.2d 273, 276-78 (2d Cir. 
1984), and cases cited therein. The corollary to this 
principle, of course, is that, if the warrant is not issued 
within the jurisdiction period, the court loses jurisdic- 
tion over the probationer and may not revoke 
probation. 

Case law, however, has established that the issuance 
of an arrest warrant within the 5-year jurisdiction pro- 
bation period serves to preserve the court’s jurisdiction 
to revoke probation, even if the revocation eventually 
takes place after the expiration of the jurisdiction 
period. For example, if the probationer is imprisoned 
for another offense or voluntarily absents himself from 
the jurisdiction and these circumstances make the ex- 
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ecution of the warrant difficult or impossible, the ex- 
ecution of the warrant may be delayed and the court 
may defer revocation proceedings until the defendant 
is released from imprisonment or is located. See e.g., 
Wickham v. United States, 618 F.2d 1307, 1309-10 (9th 
Cir. 1979), and Nicholas v. United States, 527 F.2d 
1160, 1161-62 (9th Cir. 1976), respectively. 

This principle, however, is not without limitations. 
The issuance of a warrant does not preserve the court’s 
jurisdiction indefinitely. As the court indicated in 
Umited States v. Gernie, 228 F. Supp. 329 (S.D. N.Y. 
1964), ‘“‘the warrant extends the jurisdiction of the 
court beyond the otherwise applicable time limit, but 
it does so for the sole purpose of affording the 
authorities an opportunity to apprehend the proba- 
tioner.” In Gernie the arrest warrant was not executed 
for 11 years even though the probationer was not in- 
carcerated and his whereabouts were known or could 
have been known to the probation officer. The delay 
was deemed unreasonable, and it was held that the 
district court lacked jurisdiction to revoke. 

Similarly, in United States v. Hill, 719 F.2d 1402 (9th 
Cir. 1983), the court of appeals held that a 4-year delay 
in the issuance and a further 22-year delay in the ex- 
ecution of an arrest warrant was unreasonable in that 
the address of the probationer was known to the pro- 
bation officer but no effort was made to serve the war- 
rant. The revocation proceeding was commenced only 
after the probationer voluntarily surrendered himself 
after learning of the existence of the arrest warrant. 

Nonetheless, it is likely that in most cases where due 
diligence is taken to locate and execute an arrest war- 
rant, the court’s jurisdiction should be preserved. 

Finally, it should be noted that the issuance of an ar- 
rest warrant within the period is not the only means 
by which the court’s jurisdiction period may be extend- 
ed. A number of cases have indicated that where the 
probationer receives timely notice that the court in- 
tends to initiate revocation proceedings, the court will 
retain jurisdiction to conduct the revocation after the 
jurisdiction period is ended. In United States v. Strada, 
503 F.2d 1081 (8th Cir. 1974), the probationer con- 
sented to appear before the district court within the 

5-year jurisdiction period. The court of appeals held 
that, “the issuance of an arrest warrant within the five 
year period is not the exclusive means by which tolling 
of the period of revocation purposes can occur,”’ (503 
F.2d at 1083) and that Strada, by consenting to appear 
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before the court, effectively extended the jurisdiction 
period. A similar conclusion was reached in United 
States v. Fontana, 510 F. Supp. 158 (W.D. PA. 1981), 
affirmed, 673 F.2d 1303 (3d Cir. 1983), where the pro- 
bationer was brought before the court, not pursuant 
to an arrest warrant, but under a writ of habeas cor- 
pus ad prosequendum. 

In United States v. Bozzano, 712 F.2d 862 (3d Cir. 
1983), the court of appeals held that section 3653 per- 
mitted the court to hold a revocation hearing after the 
end of the jurisdiction period, provided revocation pro- 
ceedings were commenced by arrest warrant or other- 
wise within the 5-year period. This rationale would sup- 
port the conclusion that the issuance and service of a 
summons within the jurisdiction period would constitute 
sufficient notice and would enable the court to retain 
jurisdiction to revoke probation after the expiration of 
the 5-year jurisdiction period. 


B. Tolling of Probation 


The question of preserving the court’s jurisdiction to 
revoke must be contrasted with the tolling of the pro- 
bation period. The first issue concerns the court’s 
statutory authority to revoke probation; the second 
issue concerns the calculation of the amount of time 
in the maximum 5-year probation period which remains 
available to court for the reimposition of probation or 
the extension of probation. 

The December 1979 Federal Probation ‘“‘Looking at 
the Law” column contained an analysis of this issue 
and concluded that the probation period is tolled from 
the act which initiates the revocation proceeding (the 
issuance of the probation violation warrant) until the 
revocation process is completed, including any appeal. 
Although language in a number of appellate decisions 
supports that determination, a close examination of the 
decisions leads to the conclusion that the mere issuance 
of an arrest warrant may not be sufficient to toll the 
probation period. 

There is, in fact, a line of cases in which the proba- 
tion period was held to be tolled, but either there was 
no warrant, or the court did not deem the issuance of 
the warrant to be determinative of whether or not the 
period was tolled. 

In United States v. Gerson, 192 F. Supp. 864 (E.D. 
Tenn. 1961), affirmed 302 F.2d 431 (6th Cir. 1962), a 
probationer challenged his sentence after revocation 
of probation on the grounds that it was imposed after 
the termination of his original 3-year term of proba- 
tion and for violations not committed during his pro- 
bation period. Shortly after the probation period began, 
the probationer was placed in state custody for an of- 
fense which occurred prior to Federal probation. The 
court held that the 3-year term had been tolled during 
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the period of incarceration. The court cited the fol- 
lowing rationale for tolling the probation period: “‘If 
a probationer, voluntarily or because of his wrongdo- 
ing, is not available to be under the control of the court 
and the supervision of the probation officer, the pro- 
bation period is not running.” 192 F. Supp. at 865. 

Citing this rationale, the court in United States v. 
Green, 429 F. Supp. 1036 (W.D. Tex. 1977), found that 
the probation period was tolled during the time the pro- 
bationer was in violation of the conditions of her pro- 
bation by failing to report to her probation officer. The 
court added that, “It would be unreasonable to con- 
clude that a probationer could violate conditions of pro- 
bation and keep the clock running at the same time, 
thereby annulling both the principle and purpose of pro- 
bation.” 429 F. Supp. at 1038. See also United States 
v. Gelb, 175 F. Supp. 267 (S.D. N.Y.), affirmed, 269 
F. 2d 675 (2d Cir.), cert. denied, 361 U.S. 822 (1959). 
Thus, a warrant is not required to toll the running of 
the probation period in some circumstances. 

That a warrant may not be the determinative factor 
in the tolling of the probation period is also disclosed 
by a review of those cases in which a warrant was 
issued and in which the probationary period was tolled. 
In each case, besides the issuance of an arrest warrant, 
a factor was present that generally comported with the 
general principle stated by the district court in the Ger- 
son case quoted above: the defendant, voluntarily or 
by his own wrongful act, made himself unavailable for 
probation supervision. In United States v. Martin, 786 
F.2d 974 (10th Cir. 1986), and Nicholas v. United 
States, 527 F.2d 1160 (9th Cir. 1976), probation violator 
warrants were issued after probationers had absconded. 
In United States v. Rodriguez, 682 F.2d 827 (9th Cir. 
1982); United States v. Lancer, 508 F.2d 711, 733-34 
(3d Cir.), cert. denied, 421 U.S. 989 (1975); and United 
States v. Bartholdi, 453 F.2d 1225 (9th Cir. 1972), war- 
rants were issued when probationers were incarcerated 
on other charges. 

It appears, therefore, that the mere issuance of a pro- 
bation violator’s warrant may not toll the running of 
the probation period. Under circumstances in which the 
probationer is not under probation supervision because 
of his own wrongful acts, the issuance of an arrest war- 
rant would very likely serve to precisely establish the 
time when toll begins. See United States v. Martin, 786 
F.2d 974 (10th Cir. 1986)! In circumstances in which 
the probationer continues under probation supervision 
after the issuance of an arrest warrant, it is unclear 
whether the probation period would be tolled pending 
disposition of the revocation proceedings. It is sug- 
gested that, when in doubt and when tolling is ap- 
propriate and desirable, the issuance of the warrant 
be accompanied by a court order terminating proba- 
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tion supervision pending the disposition of the revoca- 
tion proceedings.? 

Although I have found no cases in which such an 
order, accompanied by a probation violator’s warrant, 
was held to result in the tolling of the probationary 
period, I have found no decisions to the contrary? and 


1 But see United States v. Workman, 617 F.2d 48 (4th Cir. 1980), in which even revoca- 
tion did not toll the probation period. There, the court revoked Workman’s probation based 
upon evidence seized by local authorities. After it was determined that these seizures were 
unconstitutional, the court again held a revocation hearing and extended Workman’s pro- 
bation. This second hearing, however, was held more than 5 years after the original im- 
position of Workman’s 5-year probation. The court of appeals held that even though 
Workman was not under supervision after the original revocation, this was not caused 
by his own legally wrongful act but because of an unconstitutionally obtained revocation. 
Consequently, probation was not tolled and the second revocation was overturned. There 
may be limitations, therefore, on the tolling of probation based simply on probationer’s 
wrongful acts. But Workman involved constitutional limitations. Under circumstances in 
which there is a constitutionally valid revocation proceeding pending, it seems likely that 
probation would be tolled during periods of time when the probationer was not under super- 
visign because of his own wrongful acts. 

‘As indicated above, a summons may serve to preserve the court’s jurisdiction to revoke. 
A summons accompanied by an order terminating probation supervision may likewise result 
in the tolling of the probation period. 

In United States v. Paden, 558 F. Supp. 636 (D.D.C. 1983), the court held that proba- 
tion was not tolled after the issuance of an arrest warrant even though probationer was 
not reporting to his probation officer. However, in that case, the violation for which the 
probation was ultimately revoked occurred outside the 5-year jurisdiction period. The war- 
rant had been issued for a different violation, and the court held that there had been an 
unreasonable delay between its issuance and execution. 


the procedure certainly is consistent with the theory 
articulated by the courts in support of the tolling of the 
probationary period: the probation period should not 
run when the probationer is not being supervised 
because of his own wrongful act. 
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Reviewed by Cuar.es L. STEARNS 


“Using Early Release to Relieve Prison Crowding: 
A Dilemma in Public Policy,’’ by James Austin (Oc- 
tober 1986). Early release, an extremely controversial 
approach to curbing prison crowding, is the subject of 
this indepth analysis conducted by the National Coun- 
cil on Crime and Delinquency, utilizing the experience 
of the Illinois Department of Corrections during the 
period 1980-83 in which over 21,000 inmates were 
released early in response to prison overcrowding. 

The study addressed three major questions. First, did 
early release reduce prison crowding? Second, did early 
release increase crime? Third, what were the costs 
(financial and personal) of early release to the criminal 
justice system and to the public? 

It was found that during this period, over 5,900 pri- 
son years were averted, and the projected prison popu- 
lation was reduced by approximately 10 percent. It was 
found also that prisoners who were early released did 
not have higher probability of being rearrested or re- 
turned to prison than prisoners serving their full terms. 
Prison operating costs amounting to $49 million were 
averted by early release. The substantial gains were 
partially offset by costs associated with the crimes com- 
mitted, the expense of reprocessing through the crimi- 
nal justice system, and the incurred economic losses 
to victims stemming from arrests, reported crimes, and 
unreported crimes. However,.early release as imple- 
mented in Illinois proved overall to be cost-effective. 
Taking into account all the averted prison costs and 
the additional costs of crime committed by early 
releases, the net savings was $1,480 per early releasee. 

There are policy implications, and although the study 
provided no firm answers to the question of whether 
early release is good or bad correctional policy, it suc- 
cessfully served to temporarily restrain population 
growth until more permanent solutions to prison 
crowding could be enacted. Early release did increase 
the amount of crime suffered by the public and further 
discredited an already troubled criminal justice system. 
More importantly, this research provides policy makers 
with a greater understanding of the potential conse- 
quences associated with early release, as well as the 
limits of incapacitation as an effective strategy for con- 
trolling crime in our society. 

It is this reviewer’s opinion that the growing national 
strategy to lock up more people for longer periods of 
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time will be unproductive in the long run. As a 
democratic society, we need to find alternatives to in- 
carceration that provide a measure of punishment and 
control while fulfilling the primary responsibility to pro- 
tect the public. ~ 


‘Breaking Out of Prisons,’”’ by Don C. Gibbons 
(October 1986). In this interesting and thought- 
provoking article, Don Gibbons responds to the earlier 
article ‘‘Using Early Release to Relieve Prison Crowd- 
ing’’ by posing and addressing two general questions. 
First, what are the specific findings and how adequate 
was the methodology by which they were obtained, and 
second, what are the policy implications that ought to 
be drawn from the research. 

Without a precise and indepth analysis of the 
methodology employed, and considering that the in- 
vestigators were obliged to make the best of a research 
problem over which they had less than complete con- 
trol, the study stands as careful and well-executed, and 
its findings demand our respect. 

There were no big surprises in the findings. There 
was only a slight relationship, at best, between time 
served and officially identified recidivism. In the early 
release program in Illinois between 1980 and 1983, 
average prison stay decreased from 2.1 years in 1977 
to 1.4 years in 1983. Early release prisoners had a 
slightly better parole violation rate than non-early 
release prisoners. It was found also that prison 
sentences can be shortened appreciably with relative- 
ly little risk to the general public. 

More importantly this article deals with policy ques- 
tions that must be addressed. The principal thesis is 
that we place less, rather than more, reliance upon im- 
prisonment as a crime control policy. Toward that end, 
Professor Gibbons asserts that we are better informed 
regarding risk management and risk assessment devices 
so that who is to be sent to prison and who is to be dealt 
with in some other manner can be determined. 

Next, if incarceration is to be reduced, alternatives 
must provide both for more intensive control and super- 
vision of offenders than has been found in probation 
programs heretofore. We need also to utilize the ar- 
ray of community-based alternatives to incarceration 
already in existence. Most importantly, the choice is 
not simply an economic one. Rather, alternatives 
should meet the requirements of public safety. The in- 
carceration of citizens on a massive scale is inconsis- 
tent with the values of a democratic society. If we are 
to turn away from incarceration, the efforts of opinion 
leaders in the criminal justice community, abetted by 
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key figures in the media, are required to bring about 
realistic, achievable, and humane ways of crime control. 


“Guilty Until Proved Innocent: Wrongful Conviction 
and Public Policy,” by C. Ronald Huff, Arye Ratt- 
ner, and Edward Sagarin (October 1986). Few pro- 
blems can pose a greater threat to a free democratic 
society than that of wrongful conviction—the convic- 
tion of an innocent person—suggest the authors in this 
examination of the frequency of occurrence, its major 
causes, and the policy implications. 

For the purpose of this study, the operational defini- 
tion of wrongful conviction includes only those cases 
in which a person is convicted of a felony but later is 
found to be innocent beyond a reasonable doubt, 
generally due to a confession by the actual offender. 
Because it is so difficult to quantify the universe of 
wrongful convictions, a questionnaire was formulated 
and directed to criminal justice personnel asking 
(1) cases of wrongful conviction with which the respon- 
dent was personally familiar, (2) estimation of the 
magnitude of wrongful conviction, (3) rank ordering of 
the types of errors leading to wrongful conviction, and 
(4) open-ended questions concerning potential policy 
implications. Based on the responses to the survey, a 
conservative estimate of less than 1 percent of those 
arrested for index crimes would generate nearly 6,000 
wrongful convictions each year. - 

Next, the authors turn to, “how does it happen?” The 
single most important factor leading to wrongful con- 
victions is eyewitness misidentification accounting for 
nearly 60 percent of the wrongful convictions. Errors 
and/or unprofessional conduct by police and prosecu- 
tors are the second and third most frequent contribut- 
ing causes. Plea bargaining also affects ‘‘innocent de- 
fendants” who plead guilty and trade lesser penalties 
for the protracted trial and probable severity of punish- 
ment if convicted by trial. Community pressure for a 
conviction may also result in wrongful conviction. In- 
adequacy of counsel or the absence of defense inves- 
tigatory resources may result also in wrongful convic- 
tion. False accusations and knowledge of criminal 
record might well result in a ready acceptance of cur- 
rent accusations. 

The implications for public policy are several. The 
research established what the authors identify as a 
“ratification of error.’’ That is, the criminal justice 
system, starting with the police and culminating with 
the appellate courts, tends to ratify errors made at 
lower levels in the system. Although it is not possible 
to prevent all wrongful conviction, as a matter of public 
policy, we can develop guidelines for eyewitness iden- 
tification to reduce the incidence of error. Where there 
is intentional conduct of an unprofessional or unethical 
nature, strong deterrent actions including disbarment 


(if a prosecutor) would send a clear message. Finally, 
those wrongfully convicted should be compensated and 
made whole to the same degree as the criminal justice 
system attempts to compensate victims of crime. 


JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EucENE H. Czaskosk1 


“Criminal Courts and Bureaucratic Justice; Con- 
cession and Consensus in the Guilty Plea Process,” 
by Peter F. Nardulli, Roy B. Flemming, and James 
Eisenstein (Winter 1985). The general public has pro- 
bably come to regard plea-bargaining as a necessary 
evil—something that must be tolerated lest the criminal 
justice system grind to a halt because of overload. Con- 
fronted with data which reveal that at least 80 percent 
of criminal court dispositions are the result of guilty 
pleas, the public can easily imagine what would hap- 
pen if a large percentage of guilty pleas were elimi- 
nated in favor of going to trial. However, if the public 
understands and is, perhaps, ready to accept plea bar- 
gaining for mainly practical reasons, what then is the 
public’s perception as to how well the judicial system 
reflects our country’s formal standards of fairness anu 
consistency in the resolution of disputes? 

The authors here regard resolution of disputes as one 
of the primary functions of government and that func- 
tion, despite increasing competition from ad- 
ministrative agencies, has chiefly been assigned to the 
judiciary. Taking for themselves the tasks of trying to 
somehow measure the tenor of justice in our society, 
the authors brilliantly describe the barriers. For exam- 
ple, because of plea bargaining and the virtually 
unreviewable process of exercising discretion in the 
procedure of charging and again in the procedure of 
sentencing, there is little opportunity to assess the 
degree to which due process principles are exercised. 
Inasmuch as “‘the adversarial legal system is designed 
to produce principles of law and enunciation of rights 
only in contested matters; uncontested matters are the 
law’s orphans.” In other words, because our legal 
system allows the waiving of the right to a trial by a 
plea of guilty, which is done most of the time, the arena 
wnerein the panoply of rights and the measurable 
display of due process can be observed is much too 
small to reasonably assess. If plea bargaining involv- 
ing the charging and sentencing process represents the 
bulk of a court’s activity, then, as the authors have 
done, any empirical focus on discerning fairness and 
consistency must be placed on the plea process. 

Rather carefully, the authors dissect the plea process, 
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a more precise term than plea bargaining into a con- 
cessions model and a consensus model. The concessions 
model is probably in line with the public’s image in that 
it suggests a Turkish bazaar where there is no set price 
and bargaining is untrammeled by any code or com- 
mon understanding. The consensus model suggests a 
supermarket wherein prices are set, where there is a 
mutually understood and accepted range of possibilities 
and things are in the nature of take and leave it. If 
evidence can be obtained which shows the plea process 
is predominantly shaped by the consensus model, then 
it can be argued that justice is being dispensed 
evenhandedly. If the obtained evidence shows great 
variations in sentencing outcome coincident with 
manipulations of the charge, then the concessions 
model would appear to dominate with the inherent in- 
consistency representing an unfair distribution of 
justice. 

To gather evidence on the matter, the authors ex- 
amined data on 7,500 felony court defendants and nine 
diverse, medium-sized counties in Illinois, Michigan, 
and Pennsylvania. Utilizing offense seriousness scores, 
charge reduction rates, and measures of sentencing, 
the authors detected, among other things, “going 
rates” for various offense circumstances. Their analysis 
is quite clever, and they carefully avoid overreaching 
for their conclusions. Both their findings and 
methodology are very interesting, and other resear- 
chers on this subject will benefit from the groundwork 
laid here. 

As to the two models of the guilty plea process, the 
authors found greater support for the existence of the 
consensus model. They report that ‘‘almost eight per- 
cent of those who pleaded guilty received a sentence 
that fell within a handful of tightly defined clusters.” 
They perceived an image of bureaucratic justice where 
the traditional virtues of a bureaucracy, consistency 
and understood discretionary norms, are brought to 
bear. Such justice, as they found, is not premised ‘‘on 
a strict adherence to due process ideals, or committed 
to the refined, individualized treatment of individuals; 
nvr is it wedded to the swift and severe punishment 
of defendants ... but rather are premised on strict 
adherence to a bureaucratic routine grounded in 
relatively pragmatic concerns.”’ Among such concerns 
might be jail capacity, community traditions, political 
expectations, etc. Nonetheless, bureaucratic justice 
means “a guilty plea process in which discretionary ac- 
tions are governed by fairly rigid adherence to infor- 
mal norms and procedures designed to pigeonhole 
defendants into a few rough groupings with as few ex- 
ceptions as possible.’’ This represents a degree of 
fairness more than which the courts, in their present 
state of knowledge, cannot be expected to exceed in- 
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sofar as uncontested matters. Applying established 
norms in a consistent manner, as the image of 
bureaucratic justice suggests, is, according to the 
authors, the best that we can presently expect from 
our criminal courts. 


“The Pretrial Dentention of Juveniles and Its Im- 
pact on Case Dispositions,” by Charles E. Frazier 
and Donna N. Bishop (Winter 1985). The juvenile 
justice system has come a long way from the days when 
it was shaped by the ‘“‘welfare model’’—days when 
anything the juvenile court did was considered to be 
in the best interest of the child. In those days (prior 
to the 1960’s and the advent of pivotal Supreme Court 
cases like Kent, Winship, and Gault), the niceties of 
due process and having case dispositions proportionate 
to the offense were considered as blasphemous in- 
terference with the mission of the children’s court. 
Nowadays, the juvenile is far more circumscribed by 
the ordinary rules of due process and, except for cer- 
tain elements, like a jury trial, the rights of a juvenile 
before the court are not unlike the rights of an adult. 
Investigations into the deleterious effects of juvenile 
court processing continue however. 

An area of concern common to both the juvenile and 
adult systems is pretrial detention. The area has 
perhaps been more researched at the adult level than 
the juvenile level, but it can be argued that implications 
are greater for juveniles. For example, being at an 
acutely malleable stage of development, juveniles are 
‘obviously more vulnerable than adults to the labeling 
effects of detention or incarceration. The researchers 
in this study work with the basic question of what ef- 
fect does pretrial detention have on case disposition. 
Subsidiary questions have to do with the determinants 
of the detention decision. 

The study profits from an unusually large set of data 
drawn from a population of dependency and delinquen- 
cy cases in one state between January 1, 1979 and 
December 31, 1981, a total of 224,132 cases. The study 
population was pared to 55,681 when the researchers 
selected cases which had 2 full years of prior record 
information. It was reasonably anticipated that both 
the detention decision and the final disposition would 
be dependent on prior record of delinquency. Among 
the variables analyzed were the sociodemographic ones 
of age, sex, and race and the legal variables of prior 
record, seriousness of charge on past referrals, and 
severity of disposition of past referrals. Detention was 
measured as a dichotomous variable. The variable of 
severity disposition was measured both in terms of 
commitment to residential facility and community 
supervision. Logistic regression was used inasmuch as 
the dependent variable was dichotomous and the in- 
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dependent variable included both categorical and con- 
tinuous variables. 

In searching for factors that influenced the deten- 
tion decision, the researchers found that “‘neither rele- 
vant legal factors (such as severity of the offense and 
prior record) nor youth’s sociodemographic 
characteristics informed the detention decision.” In 
other words, the detention decision cannot be predicted 
with such data. This suggests that the process of 
deciding detention is an idiosyncratic one unrelated to 
either the characteristics of juveniles or the offenses 
regarding which the court is routinely informed. It fur- 
ther suggests, although the researchers had no con- 
crete evidence of it, that detention decisions are made 
on legitimate ad-hoc considerations. 

Inregard to the basic question of whether detention 
has discernible effects on the severity of judicial disposi- 
tions, small and irregular effects were found. “‘Those 
who are detained are no more likely to be committed 
to a state residential facility than those who are re- 
leased pending case disposition. Our analyses do indi- 
cate, however, that those who are detained are disad- 
vantaged by an increased likelihood of formal as opposed 
to informal case disposition.” 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON Fox 


“Explaining Sentence Disparity,’”’ by T.S. Palys 
and Stan Divorski (October 1986). After a person has 
been found guilty of charges, various individuals who 
were relevant to the offender’s presence in court each 
bring a perspective bearing on the disposition of the 
case. Each of these perspectives is compelling to the 
persons who advance them resulting from the ex- 
periences and realities of their roles. The judge, 
however, must maintain impartiality while facing the 
complex task of chooosing an appropriate disposition. 
Much research has focused on whether different social 
groups, such as blacks and whites, have received equal 
treatment, while other research has focused on to what 
extent ‘‘justice’” was dependent on extra-legal at- 
tributes or upon who hears the case. This study was 
based on 206 sentencing questionnaires from judges 
of the Canadian Provincial Courts (Criminal Division). 
The questionnaire had two major components: (1) a set 
of five cases involving six offenders and (b) a number 
of items which asked the judges to report demographic 
information about themselves and their sentencing en- 
vironments. The judges were asked to (a) impose a 
sentence in each case, (b) indicate which facts were 


relative to the sentence, (c) indicate the relative impor- 
tance of each of these facts, and (d) list the legal objec- 
tives they were attempting to maximize in choosing 
their sentence. It was clear that substantial disparity 
was envinced and that disparity does indeed exist. In 
accounting for the variability, it became obvious that 
the most potent predictor of sentence severity was 
subscription to legal objectives, followed closely by the 
differential importance accorded various case ‘“‘facts.’’ 
Clearly secondary were judicial demographics and 
sentencing context. It appeared that most judges 
perused case facts, chose salient ones, formulated legal 
objectives on this basis, and then proceeded to 
“repackage’’ case facts to achieve maximum harmony 
between legal objectives and case facts. Senior author 
Palys suggests that a major source of disparity lies in 
disagreement among judges over the legal objectives, 
but warns that the use of legislation or sentencing 
guidelines to correct it would be the imposition of an 
empirical resolution on a philosophical issue. 
“‘Inadaptation et reussite social: epidemiologie 
prospective,’”’ by Mare LeBlanc (October 1986). 
Longitudinal research in the social sciences on psycho- 
social disorders and social adjustment is relatively 
scarce, with the contributions of Farrington (1979) and 
Mednick and Baert (1981) being significant. Two longi- 
tudinal research studies on adaptation of juveniles were 
conducted by the ‘‘Group de recherche sur |’adaptation 
juvenile” at the University of Montreal on (1) the diag- 
nosis and prognosis of serious delinquency between 
1972 and 1980 by Marcel Frechette and (2) the dynam- 
ics of delinquent behavior between 1973 and 1983 by 
Marc LeBlanc, who studied 3,142 adolescents (1,684 
boys and 1,458 girls), including 470 juveniles in court 
in the City of Montreal. They were interviewed two or 
three times. Psychological data and any lack of adap- 
tation factors were recorded. The present study was 
based on the previous sample and included 934 cases 
from the juvenile court. The sample, averaging 14 years 
of age in 1973 and 24 years of age by the end of 1983, 
was referred to as “‘la génération 1960,” having been 
born in 1958 to 1962. This longitudinal study indicated 
that the prevalence of delinquency rises in direct rela- 
tion to its seriousness. One-half of the sample had been 
involved in traffic accidents. One in four had had ac- 
cidents on the job. Only one in seven were on welfare. 
One in 12 had criminal records. The female members 
of the sample were better adjusted than the males. The 
transmission of social characteristics from generation 
to generation and from one stage of development to 
another was obvious, as was the impact parents had 
on social adjustment. If the social status of the parents 
was low, the child’s risk of maiadjustment during ear- 
ly adulthood was greater. If disadvantages in adoles- 
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cence existed, the risk of becoming a maladjusted adult 
was higher. 


“The Risk Principle of Case Classification: An 
Outcome Evaluation With Young Adult Probation- 
ers,”’ by D.A. Andrews, Jerry J. Kiessling, David 
Robinson, and Susan Mickus (October 1986). The 
risk principle of case classification reserves intensive 
controls and services for higher risk cases, while lower 
risk cases are best assigned to lower levels of service 
and control. The introduction of citizen volunteers in 
probation has produced a 100 percent increase in proba- 
tion officer contacts and a 600 percent increase in total 
contact hours. This study explored the risk principle 
in the context of the effect of direct supervision roles 
for citizen volunteers in adult probation services in 
Ottawa, Ontario, in Canada. The sample included 192 
probationers with the Ottawa probation and parole of- 
fices during 1979-81. They were serving sentences of 
at least 6 months, were under 26 years of age, had not 
been recommended for professional therapy, and had 
no indications of violence on their official records. Forty 
probationers were assigned to professional supervision 
and 152 to the volunteer program. Ontario’s Level of 
Supervision Inventory (LSJ) tests risk levels with low 
risk cases scoring less than 12 and high risk cases scor- 
ing more than 11. The mean LSI scores in this sample 
averaged 10.26 for probationers under volunteers and 
9.67 for those under professional supervisors. The 
volunteer program did increase the level of supervision 
for all cases. For the higher risk cases, supervision by 
citizen volunteers was associated with significantly 
reduced recidivism, while for the low risk cases, 
volunteer supervision was associated with significant- 
ly higher recidivism. The results were consistent with 
previous studies of the risk principle of case classifica- 
tion in that (1) pretreatment assessments of risk were 
generally predictive of correctional outcomes and (2) 
the higher risk cases received the benefit of more in- 
tensive supervision by the citizen volunteers. The risk 
principle of case classification warrants serious explora- 
tion with special attention to the types of outcomes 
sought, definitions uf risk, and various types of 
intervention. 


“Recidivism Among Ex-Offenders Residing at a 
CRC in St. John’s, Newfoundland,” by M.J. Holosko 
and T.M. Carlson (October 1986). The lack of 
systematic studies of recidivism of former residents of 
community-based residential centers (CRC) or halfway 
houses may be attributed to (1) problems in measur- 
ing and utilizing recidivism and (2) meaningfully link- 
ing the concept of recidivism to rehabilitation. Most at- 
tempts are based on “all-or-none’’ classifications 
without gradations, such as the American Uniform 
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Crime Reports (UCR), as well as the Canadian version, 
the Canadian Uniform Crime Reports (CURC). In 
order to rectify this, the Sellin- Wolfgang Index (1964) 
attempts to measure the seriousness of crimes, and 
Moberg and Ericson developed the Recidivism Out- 
come Index (ROI) (1972) to evaluate the relative 
degree(s) of success or failure among parolees. In 
Canada, Gendreau and Leipeiger developed the Cana- 
dian Recidivism Index (CRI) (1978) for the same pur- 
pose as the American ROI. The purpose of this study 
was to (1) examine recidivism among ex-offenders 
residing in a community-based residential center in St. 
John’s, Newfoundland and (2) determine the efficacy 
of the Canadian Recidivism Index. The sample con- 
sisted of 172 males who were residents of Howard 
House in St. John’s for a minimum of 39 days between 
April 1977 and May 1981. They were between 17 and 
24 years of age, from rural areas, and had poor educa- 
tional background. About half had poor family support 
and alcohol problems. Three-quarters of them had lit- 
tle or no work experience. Reconviction within 2 years 
of release was the recidivism focus. Eighty-two per- 
cent (141) successfully completed their stays at Howard 
House. Over two-thirds of the sample (67.4 percent) 
were not reconvicted after being released from Howard 
House, while one-third (32.6 percent) were convicted 
of further criminal activities within 2 years, with the 
average length of time about 8 months. On the basis 
of comparisons with other studies, the generalization 
of these data with other studies in Canada seems war- 
ranted. The authors encourage further research in this 
area. 


“Gender Differences in the Inmate Code,”’ by T. 
W. Wilson (October 1986). Since Clemmer first 
described the inmate subculture in The Prison Com- 
munity in 1940, attention has been directed toward 
what determines the degree of assimilation into this 
subculture or the process of prisonization. Two models 
have emerged to explain prisonization and, hence, 
adherence to the inmate code: (1) the deprivation model 
as a response to the “‘pains of imprisonment”’ and (2) 
the importation model as pre-prison socialization and 
other external factors, including gender and race, as 
being major determinants. This study was conducted 
in 1984 in a minimum security provincial correctional 
center (Minsec) adjacent to a major Canadian city. The 
center housed 16 female and 74 male inmates and 30 
males in adjacent houses. Operating under the Living 
Unit concept, males and females mixed freely during 
waking hours with a strict ‘‘no touch” rule prohibiting 
physical contact. About half the inmates at Minsec were 
transferred from Medsec, a medium security provin- 
cial institution for males operated in the conventional 
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style. As part of a larger study, questionnaires were 
administered to the staff and inmates in Minsec and 
Medsec, from which the sample for this study was 
drawn, which consisted of 76 male and 24 female in- 
mates from Minsec and 43 males from Medsec. The in- 
mate code section of the questionnaire was designed 
to measure adherence to the code and to discriminate 
between various components of the code. The females 
showed less commitment to “Group Solidarity,” ‘“Inter- 
Group Distrust,”’ and ‘Group Cooperation.’’ On the 
other hand, they were more committed than males to 
“Group Order.’’ The male inmates tended to be less 
extreme and closer to the female responses in the ‘‘co- 
ed”’ center than those in the male center. Much of the 
literature that finds wide gender differences, then, can 
be due partially to environmental differences. The 
prison environment has a significant role in develop- 
ing commitment to the inmate code by its charges. By 
continuing the trend toward smaller correctional 
centers striving for the ‘“‘gemeinschaft’’ atmosphere, 
much of the effect of prisonization may be alleviated. 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by CanpacE McCoy 


Once Again, the Death Penaliy 


In January 1987, a 10-year anniversary in the ad- 
ministration of criminal justice was marked. A decade 
ago on January 17, 1977, after a moratorium on the 
imposition of capital punishment which lasted roughly 
from 1970 to 1977, a murderer was executed for his 
crimes. (He was Gary Gilmore, and his story has been 
told in detail in Norman Mailer’s The Executioner’s 
Song.) Since then, 66 convicted killers have themselves 
been killed by state governments'!—a number that 
scarcely approximates the hundreds of executions that 
were regularly ordered prior to 1970, but a number suf- 
ficient to indicate that criminal justice authorities and 
the public they serve are once again willing to apply 
capital punishment. 

This does not mean that the death penalty will be im- 
posed frequently, but it does indicate that many legal 
obstacles to its imposition are eroding. In 1985, 18 peo- 
ple were executed in 8 states, while 32 states reported 
holding 1,591 prisoners on death row, all for ag- 


[These statistics are regularly quoted in several recent sources. See, for instance, “A 
Decade of Death Penalties,” Washington Post, January 17, 1987, p. A-22. Capital punish- 
ment statistics are available just as sentencing data in general are; see, for instance, 
Sourcebook of Criminal Justice Statistics, 1984 (U.S. Department of Justice, Bureau of 
Justice Statistics), p. 679-695, drawing on data from the NAACP Legal Defense and Educa- 
tional Fund, Inc. 


gravated murder.? Of the 1,591 murderers awaiting 
death, it is likely that a large proportion have not ex- 
hausted all their legal appeals. But, as the wheels of 
justice continue to grind, these appellants find less sup- 
port for arguments challenging the constitutionality of 
the death penalty. 

Given the history of death penalty case law over the 
past two decades, this is to be expected. The Supreme 
Court has never declared by a majority vote that capital 
punishment per se is unconstitutional under the eighth 
amendment. Rather, the landmark 1972 case of Fur- 
man v. Georgia held that the manner in which judges 
and juries decided to sentence offenders to death was 
“arbitrary and capricious,”’ thus violating fundamen- 
tal standards of due process.* If the decisionmaking 
process could be improved so that every offender who 
committed murder under certain objectively proven ag- 
gravating conditions would face similar chances of be- 
ing sentenced to death, the disparate impact of sentenc- 
ing in capital crimes would be eliminated. The death 
penalty would then be legally acceptable. 

A great body of case law and law review literature 
followed Furman, a natural development since the 
capital cases were then slowly progressing through the 
courts.* This literature often addressed the moral 
arguments about capital punishment, which generally 
involve issues of retribution and deterrence versus the 
moral admonition against killing. The debate continues 
in recent law review commentaries. Ernst van den 
Haag, probably the leading proponent of retributivism, 
argues in the Harvard Law Review that “‘the only rele- 
vant question is: does the person to be executed deserve 
the punishment?’’® Rejecting the notion that it is moral- 
ly degrading to kill another human being even if the 
executed person is himself a killer, van den Haag sim- 
ply says that this ‘‘nonsense’”’ is an article of faith that 
can be neither corroborated nor refuted objectively. 

By contrast, he says, “retribution is an independent 
moral justification [for capital punishment.] By com- 
mitting the crime the criminal volunteered to assume 
the risk of receiving a legal punishment.’”* To this, Jack 


2Bureau of Justice Statistics, Capital Punishment, 1985, a report available without 
charge from the National Criminal Justice Reference Service, Box 6000, Rockville, Maryland 
20850, toll-free number (800)732-3277. 

3 Furman v. Georgia, 408 U.S. 238 (1972). Justices Marshall and Brennan opposed capital 
punishment on moral grounds. The other justices opposed it on fairness grounds. Thus, 
if the legal procedures leading to a sentence of death could be made fair, the death penalty 
could be rendered constitutional. A string of cases slowly defined and prescribed such pro- 
cedures: Coker v. Georgia, 433 U.S. 584 (1977); Gregg v. Georgia, 428 U.S. 153 (1976); 
Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v. Texas, 42 U.S. 262 (1976); Woodson v. 
North Carolina, 428 U.S. 280 (1976); Roberts v. Louisiana, 428 U.S. 325 (1976). 

4Reviewing that literature would itself require a book. Readers new to the debate can 
find a fine explanation of the due process objection to capital punishment in Charles Black’s 
Capital Punishment: The Inevitability of Caprice and Mistake (1970). See also Bedau and 
Pierce, Capital Punishment in the United States (1976) for arguments pro and con. 

5van den Haag, The Ultimate Punishment: A Defense, 99 HARV.L.REV. 1662 (May 
1986) at 1663. 
at 1668. 
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Greenberg replies in the same issue of the Review that 
“most killers do not engage in anything like cost-benefit 
analysis. They are impulsive, and they kill impulsively 
... although not mentally disturbed enough to sustain 
insanity as a defense, they are often highly disturbed, 
of low intelligence, and addicted to drugs or alcohol.””” 
Some of Greenberg’s arguments are familiar. The 
“cost-benefit analysis’ he assails is one of the tradi- 
tional justifications for the death penalty: that it deters 
other murders. A great deal of debate and research has 
been focused on this topic, and Greenberg sums it up 
by saying that deterrence caused by the death penalty 
simply has never been proven and probably never will 
be. To the retribution argument, Greenberg responds 
with what has by now become a common criticism: 
given that retribution might be appropriate, it is moral 
only if it is imposed evenly and fairly. Greenberg then 
adds a new twist: under current practices, even if 
deterrence and retribution were valid goals, the penalty 
of death is applied so infrequently and erratically that 
its administration amounts, once more, to “arbitrary 
and capricious” practice. In a forcefully stated section 
entitled “‘The Constitution and the Death Penalty,” 
Greenberg states that “‘unless one can assure a full and 
steady stream of executions, sufficient to do the jobs 
death penalty proponents claim that it can do, there 
is further reason to kill no one at all.’”’® 

For both legal and political reasons, that “‘steady 
stream”’ of executions is unlikely to occur soon. Legally, 
more cases challenging the fairness of adjudication in 
death penalty prosecutions are before the Supreme 
Court. They have challenged the fairness of jury selec- 
tion in capital cases and also a much deeper issue of 
disparate sentencing associated with the race of the 
victim. 

As to the first issue, the Court in Wainwright v. 
Witt® approved the process by which prosecutors ex- 
clude potential jurors from serving in capital cases if 
the potential juror opposes capital punishment on moral 
grounds. Distinguishing Witherspoon v. Illinois,° Witt 
challenged the psychological predisposition of a jury 
composed solely of people who say they could conscien- 
tiously apply the death penalty. Although willingness 
to impose capital punishment technically goes only to 
the sentencing segment of criminal prosecution, the 
challenge in Witt was that a jury composed of capital 
punishment proponents would also be composed of 


7 Greenberg, Against the American System of Capital Punishment, 99 HARV.L.REV. 
1670 (May 1986) at 1676. Another fairly recent collection of articles about the death penalty, 
pro and con, is found in Volume 36 of the University of Florida Law Review (Spring, 1984). 
This includes a major address by John Kaplan and responses from Ernst van den Haag 
and Joseph Little. 

at 1680. 

105 S.Ct. 844 (1985). 
391 U.S. 510 (1968). 
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jurors who are more conviction-prone at the trial stage 
than would be an array of citizens chosen at random. 
(This assumes that approval of the death penalty is 
positively correlated with a psychological predisposi- 
tion toward the prosecution and against the defense 
at the trial.) The Supreme Court rejected this argu- 
ment, so juror selection procedures as presently con- 
stituted remain intact. Several recent law review 
casenotes assail this decision.1! 

Another issue of fairness in imposing capital punish- 
ment has been argued to the Supreme Court but, as 
of this writing, has not been decided. Social scientists 
who follow the research on sentencing disparity will 
recognize the issue raised: whether observed racial 
disparities in sentencing outcomes are caused by legally 
justifiable factors or impermissible factors relating to 
racism in the criminal justice system. There has been 
much research purporting to explain why so many more 
blacks are sentenced to death than the population den- 
sity of blacks would predict. In the past, it was assumed 
that the answer might have been found in racist deci- 
sions by judges and/or juries; by contrast, other com- 
mentators claimeé that the justice system was fair but 
that the larger social problems associated with poverty 
and racism inevitably produced criminal pathology 
among blacks who had to endure these conditions. The 
same pathologies occurred in whites, the argument 
runs, but whites generally have greater social and 
monetary opportunities and therefore do not produce 
as many violent felons, proportionately, as poorer pop- 
ulations do. (Of course, these theories need not preclude 
each other. That is, a certain amount of the observed 
sentencing disparity may be explained by racist deci- 
sions, while another amount may be attributable to 


_ social conditions or other factors.) 


Recent research has supported the theory of justice 
system racism. Judges and juries do not convict black 
defendants automatically because of their race, it is 
argued, but conviction is much more likely if the vic- 
tim is white.!? This is the issue argued in October to 
the United States Supreme Court in McClesky v. Kemp, 
753 F.2d 877 (11th Cir. 1985). The case was based part- 
ly on statistics about convicted capital murderers from 
southern states. Although almost half the homicide vic- 
tims in this nation are black, 92 percent of the execu- 
tions since 1977 were of murderers (both white and 


11Note: Who's Qualified to Decide Who Dies? 65 NEB.L.REV. 558 (1986). See also 
71 IOWA L.REV. 118. See also Lockhart v. McCree, 106 S.Ct. 1758 90 L.Ed. 2nd 137 (1986). 

12Gross, S. and R. Mauro, Patterns of Death: An Analysis of Racial Disparities in 
Capital Sentencing, 37 STAN.L.REV. 27 (1984). See also: Gross, S., Race and Death: The 
Judicial Evaluation of Evidence of Discrimination in Capital Sentencing, 18 U.C.DAVIS 
L.REV. 1275 (1985); Baldus, Woodworth, and Pulaski, Monitoring and Evaluating Con- 
temporary Death Sentencing Systems: Lessons from Georgia, 18 U.C.DAVIS L.REV. 1275 
(1985); Radelet and Mello, Executing Those Who Kill Blacks, 37 MERCER L.REV. 911 
(Spring, 1986). 
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black) whose victims were white. Whether this amounts 
to unconstitutionally ‘‘arbitrary and capricious’ ap- 
plication of capital punishment is the issue the Court 
must address. 

Such challenges to the fairness of capital punishment 
adjudications are likely to continue, and until they 
diminish there will probably not be a wholesale string 
of executions nationwide. Furthermore, there is still 
much unease about capital punishment among the pub- 
lic. Although public opinion polls indicate that support 
for the death penalty has increased markedly over the 
past decade, nevertheless a substantial proportion of 
the voting public is uncomfortable with the prospect 
of state-sponsored executions. Even if legal barriers 
fall, in the future proponents of capital punishment may 
encounter opposition to the practice both from voters 
and from politicians. 

For example, as his last act in office, outgoing New 
Mexico governor Toney Anaya on November 26, 1986 
commuted the death sentences of the five men on death 


row in that state. Governor Anaya cited his moral 
beliefs about the sanctity of life in stating that he could 
not have the blood on his own hands and therefore 
would commute the sentences to life imprisonment 
without parole. And recently the United States Sen- 
tencing Commission has hit a snag in promulgating its 
proposed sentencing guidelines for the Federal court 
system. When it was announced that guidelines for the 
imposition of capital punishment might be included in 
the general sentencing standards scheduled for con- 
sideration in Congress this year, opponents of the death 
penalty vowed to hold up the entire guidelines enter- 
prise unless the capital punishment issue was exclud- 
ed from consideration.'* 

In sum, the death penalty is with us once again, but 
debate over its propriety will continue. That debate is 
vigorous in legal periodicals. 


13tephen Wermiel, ‘New Draft of Sentencing Standards Gives Courts More Leeway 
than Earlier Plans,” Wall Street Journal, February 6, 1987. 
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Past or Future Crimes. By Andrew von Hirsch. New 


Brunswick, New Jersey: Rutgers University Press, 
1985. Pp. 220. 


The American criminal justice system is presently in 
the throes of a debate concerning traditional objectives 
of punishment. Is the purpose of punishment to deter, 
incapacitate, punish, or rehabilitate? Andrew von 
Hirsch, in his book Past or Future Crimes, focuses on 
two currently popular punishment paradigms, selective 
incapacitation and just deserts. Von Hirsch, a propo- 
nent of just deserts, feels punishment should be based 
on offense severity and equity with proportional sen- 
tences for similarly situated offenders. Unlike many of 
the traditional punishment philosophies, particularly 
those stemming from positivism which emphasize the 
offender, von Hirsch is concerned with the offense not 
the offender. 

In Past or Future Crimes, von Hirsch develops a de- 
rivative just deserts model which, while emphasizing 
a sanction commensurate with the seriousness of the 
offense, allows for some mitigation of sentence for first- 
time offenders and enhanced penalties for chronic of- 
fenders. Developing a sentencing guideline matrix based 
on offense severity and criminal history, von Hirsch 
illustrates how the just deserts theory could be applied 
in sentencing. 

It is von Hirsch’s emphasis on sentencing policy based 
on offense severity and proportionality that brings him 
into conflict with advocates of selective incapacitation. 
He takes issue with research done by Peter Greenwood, 
senior researcher at Rand Corporation, on selective in- 
capacitation, pointing out that serious questions exist 
about the predictive accuracy of information provided 
by California burglary and robbery inmates used by 
Greenwood in developing an additive scale used in dis- 
tinguishing high rate and low rate offenders. Von 
Hirsch also expresses concerns about the prospective 
application of sanctions on the basis of predicted future 
criminality. Criminal sanctions, in von Hirsch’s view, 
should be determined by the current offense, not by 
the offender’s potential for future crime. According to 
von Hirsch, punishment should be evenhanded so that 
everyone who is guilty is made to answer for his crime 
under principles that are themselves just and that apply 
equally to everyone. 
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Von Hirsch has been at the fore of the just deserts 
approach to punishing criminal behavior. His emphasis 
on the seriousness of the offense, harm resulting from 
or risk by a criminal act, and punishing proportionally 
has found popularity with advocates of individual ac- 
countability, punishment, and retribution in sentenc- 
ing policy. Sentencing reform contained in the Com- 
prehensive Crime Control Act of 1984, which creates 
a determinate sentencing system with guidelines pro- 
mulgated by the U.S. Sentencing Commission, is a re- 
cent example of how the just deserts theory has af- 
fected the Federal criminal justice system. Criminal 
justice practitioners, legislators, and others interested 
in sentencing policy will find Past or Future Crimes 
quite readable with none of the esoteric material one 
often associates with scholarly efforts. Past or Future 
Crimes is a thought-provoking book that shows the 
practical application of just deserts theory in 
punishment. 


Fargo, North Dakota WILLIAM D. BROOME 


Juvenile Delinquency in the ’80’s 


Juvenile Delinquency, 2nd Edition. By Peter C. Krat- 
coski and Lucille Dunn Kratcoski. Englewood Cliffs, 
New Jersey: Prentice-Hall. Pp. 389. $28.95. 


I almost titled this review, ‘‘. ..the times they are 
a changing,” a lyric from a ’60’s rock tune. Believe me, 
the authors of this highly inventive and resourceful 
book have done their homework. It is a passionate book. 
The authors lay the juvenile delinquency schema naked 
on the correctional bed, and it is not a pretty sight. In 
this review, I can only touch a portion of its acrid truth. 

Do not allow political, social, and therapeutic con- 
cerns of the ’80’s to blind you. Delinquent behavior in 
the ’80’s is different. Forget the ’70’s. It is overly sim- 
plistic to interpret juvenile delinquency as getting ‘‘bet- 
ter.” There are different postures, thrusts, and the vio- 
lence is ever-present. In the political conservatism of 
this time, there appears to be an arena of punitive reac- 
tion rather than an emphasis on treatment. It appears 
the authors believe in the existential either-or, and I 
agree with them. A dynamic choice must be made and 
then accelerated. Either we define our treatment pos- 
ture or lock juveniles up and throw away the key. It 
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cannot be the Hegalian both-and bowing to some un- 
know correctional god. 

The authors have pinpointed some definite changes 
in how the public is accepting, in capital crimes, juve- 
niles being tried as adults. ‘If you can’t pull the time, 
don’t do the crime.” Juveniles still act for instant gra- 
tification. That will never change. 

There is a trend among juveniles to do less drugs. 
However, they now abuse alcohol more and more. With 
the family constellation, as we knew in the past, dras- 
tically changed, juveniles have more freedom. With 
both parents working, the loneliness becomes unbear- 
able, and they seek the easy fix. 

As many of us are prone to think, only males get into 
serious trouble. There has been an increase in delin- 
quent behavior among female delinquents in the last 
10 years. Arrests of girls under age 18 for acts of pros- 
titution and commercialized vice increased 44 percent. 
“Many girls are held for long periods in juvenile deten- 
tion centers, or committed to juvenile institutions, for 
activities that would not be illegal if they were adults.” 
(p. 142) What the authors have pointed out in a clear 
succinct fashion is an alarming fact. In the past, juve- 
nile behavior among girls was self-destructive. The line 
is now narrowed to the same playing field as juvenile 
boys. 

We all accept the cycle of poverty being passed from 
one generation to the next. In cases of child abuse, 
there is also a cycle: ‘“‘. . .most child abusers were them- 
selves physically or emotionally mistreated as children” 
(p. 190). 

In conclusion, this is a well written book. It’s ap- 
proach is not that of a bleeding heart liberal. It is cool 
aim cutting through the jugular vein of juvenile delin- 
quency hypocrisy, always in heat. Jerry Rubin wrote 
a book: Steal This Book. Don’t steal this book, but buy 
this book. 


Lynchburg, Virginia WES LUCAS 


Source Material 


Prisons and Prisoners: Historical Documents. 
Edited by Sol Chaneles, Ph.D. New York: The Haworth 
Press, Inc., 1985. Pp. 218. $22.95 (hard); $14.95 (soft). 


Prisons and Prisoners: Historical Documents is a col- 
lection of 39 documents relating to incarceration and 
punishment for crime from early colonial times until 
the present century. 

There is no commentary in the book other than a five- 
page editor’s preface whose main points are apparently 
that prisons are a reflection of the unjust class divisions 


in society and that it’s unfortunate that society hasn’t 
come up with better answers than incarceration for 
law-breakers. The writing is pedantic and jargony, e.g.: 
“‘Authority-focused orthodoxies have collapsed and 
with them their institutional frameworks.” 

Many of the selections are merely brief paragraphs. 
There is, for example, a verbatim quotation from a 
bronze tablet in Salem, Massachusetts where, in 1692, 
19 people were hanged and 1 pressed to death for 
witchcraft. A paragraph from an 1815 Georgia legis- 
lative report reminds us that at that time, the “pillory, 
cropping, and whipping” were among the punishments 
used. Another paragraph tells us that in 1984, there 
were between 400 and 500 inmate suicides in local jails. 

There is an interesting little essay, reprinted from 
an earlier article by Professor Chaneles, which de- 
scribes the beginning of parole in the United States 
with the release of men in 1817 to help to build the Erie 
Canal. 

Another interesting selection is the 1970 Report of 
the President’s Task Force on Prisoner Rehabilitation, 
which recommended an increased emphasis on 
community-based corrections. (But who served on the 
committee? What impact did it have on Congress or 
the states? We are not told.) 

Of great significance is a 1970 Federal district court 
decision concerning the Arkansas prison farm system 
of that time. In this “dark and evil world,” the prison 
farms were for all practical purposes run by inmate 
trusties, some of whom were even issued shotguns (!), 
who terrorized and exploited the other inmates. The 
court held the system to be “cruel and unusual punish- 
ment’’ in violation of the eighth amendment to the Con- 
stitution. But there is no commentary to tell us of any 
later, or collateral, litigation, or of what changes were 
made in Arkansas as a result of this case. 

This book appears to be an extremely random selec- 
tion of passages, arranged in more or less chronological 
order, but chosen for no logical or topical principles that 
this reviewer can discern. There is no commentary 
whatever on the individual selections. Even where in- 
teresting, valid issues are raised, no attempt is made 
to bring them up-to-date. 

In his preface, the editor states: ‘The compilation 
is a mosaic without the code to give its tesserae the 
quality of gestalt.” But, sadly, this book is no mosaic; 
it’s a mishmash. 


Baltimore, Maryland THOMAS J. SEESS, PH.D. 


The Inmate’s Participatory Role 


Prisoner Participation in Prison Power. By J. E. 
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Baker. Metuchen, New Jersey: The Scarecrow Press 
Inc., 1985. Pp 414. $29.50. 


This book is a continuation of a scholarly examina- 
tion into inmates’ participation in the prison decision- 
making process (The Right to Participate: Inmate In- 
volvement in Prison Administration. Metuchen, New 
Jersey: The Scarecrow Press Inc., 1974). It also pro- 
vides insights into social change in prison, its accep- 
tance, resistance, and failure within the institution. The 
methodological approach is a historical-qualitative 
enumerating the 50 state facilities, Federal correctional 
facilities, and other jurisdictions (District of Columbia, 
Department of Defense, New York City and Philadel- 
phia, Cook County, Illinois, and Westchester County, 
New York). Data were collected from numerous 
sources, including personal correspondence, reports, 
handbooks, manuals, policy and program statements, 
surveys completed in 1960, 1966-67, 1972-73, and 
1982-83, and 41 years of personal observations. The 
major theme throughout the book is the use of norma- 
tive power; allowing inmates to participate in decisions 
affecting their welfare will bring about individual moral 
involvement in rehabilitation rather than alienation 
(and related prisonization) arising from the singular 
utilization of coercive power by prison staff. 

After briefly acknowledging the influence of the U.S. 
courts on prisoner rights in the past 15 years, the 
author discusses early self-government and advisory 
council programs occurring from the 1790’s to the 
1930’s. The use of original documents provides one 
with a feeling of being involved in the conversation. 
Subsequently, the complaint procedures are unfolded 
and presented in three model categories: ombudsmen, 
grievance commissions, and multi-level grievance pro- 
cedures. The chapter concludes with a discussion of 
inmate councils dealing with institutional policy, not 
personal problems. Chapter three consists of a state- 
by-state description of complaint mechanisms and in- 
mate councils. This is followed by a description of the 
Federal correctional system and other jurisdictions. 
The last chapter analyzes the function of the prison 
within our society. The author directs the reader to 
assess the purpose of the prison today and in the future. 
Rehabilitation will be more likely to occur when in- 
mates are given a participatory role. It is suggested 
“Every person in a correctional confinement facility 
should be assured of: the right to participate in matters 
relating to his personal welfare by contributing his 
point of view.” 

The author has presented a clear, insightful, and 
valuable description of inmate participation in numer- 
ous contexts over the past century. The historical 
“roots” are available for today’s prison innovators. 
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This book’s value is enhanced by additional reading, 
especially: Accountability and Prisons: Opening up a 
Closed World, edited by Mike Maguire, John Vagg, and 
Rod Morgan, New York: Tavistock Publishers, 1985 
and New Perspectives on Prisons and Imprisonment, 
by James B. Jacobs, Ithaca: Cornell University Press, 
1983. 


Grand Forks, North Dakota JAMES H. LARSON 


Police and Innovative Practices 


The Néw Blue Line. By Jerome Skolnick and David 
Bayley. New York: The Free Press, 1986. Pp. 246. 
$18.95. 


The focus of this book is on police innovative prac- 
tices in six American cities—Santa Ana, Detroit, 
Houston, Denver, Oakland, and Newark. The tradi- 
tional conception of the ‘‘thin blue line” in contem- 
porary society is seen by these authors as inaccurate. 
A more accurate diagnosis, and a more likely prognosis 
for more effective policing, they argue, focuses on 
community-oriented policing with an emphasis on crime 
prevention. 

The methodological approach of this study entailed 
field observations (a ‘‘mini-ethnography’’). Much quan- 
titative data has appeared concerning police effective- 
ness in recent years. However, these authors demon- 
strate through their sensitive, critical, and perceptive 
analysis that an integration of macro- with micro-level 
phenomena not only allows humanizing the problems 
and developing sound, perceptive conclusions, but also 
provides many hints for further empirical evaluation 
and hypotheses construction. What is especially note- 
worthy is the authors’ abilities to trace the develop- 
ments of police innovative practices in particular 
milieus along with how change can be induced even 
though going against traditional practices. In their 
words, “‘we sought to capture the institutional char- 
acter of each of the six police departments and cities 
we studied”’ (p.7). 

The authors suggest that the “thin blue line’ men- 
tality is misdirected. Spending more money, making 
use of saturation patrols, increasing response time, 
using special teams for proactive policing (that some- 
times border on the unconstitutional) and maintaining, 
subtly, the ‘‘kick-ass” philosophy of policing—all are 
suspect when data are brought to bear. But here’s the 
crux of the problem: traditional commonsense think- 


ing on the part of police chiefs has it that new experi- 
mental practices may be even worse (‘‘if its not broken 
don’t fix it’”’); on the other hand, the public does not 
feel any safer, and the development of trust in the 
police does not necessarily follow these approaches. 
The authors’ conclusion: “‘Because doubts about tradi- 
tional strategies are so widespread, the burden of proof 
should be on those who seek to maintain them”’ (p. 226). 
By studying the police in these cities, the most pro- 
gressive being Santa Ana, the least, Newark, the 
authors noted that some programs do in fact “work” 
*n each of the cities. By “‘work,”’ or by being effective, 
the authors’ point out, one must not only rely on crime 
statistics; there are other beneficial results, that may, 
in the long run, reduce crime. For example, some pro- 
grams, by involving the community, have created a 
sense of community. Their manifesto for reform, mov- 
ing away from reactive crime control to prevention 
strategies that are community-oriented, includes four 
elements: (1) “police-community reciprocity,” by which 
is meant that the police ‘‘serve, learn from, and are ac- 
countable to the community. . . that the police and the 
public are co-producers of crime prevention’’ (p. 213); 
(2) “‘a real decentralization of command¢,”’ by which is 
meant a maximum intensification of interaction be- 
tween police and the community; (8) ‘‘reorientation of 
patrol,” that is, an emphasis on foot patrols which, they 
claim, humanize the police because (a) foot patrols are 
more adaptable to the unfolding of street events, (b) foot 
patrol police, with their presence, can warn—directly 
or indirectly—to ward off a possible escalation or defuse 
a volatile situation, (c) foot patrols, because of their in- 
creased interaction with the community, increase 
citizen morale and make citizens less fearful of crime 
and in reporting which is more likely to help in crime 
prevention, and (d) foot patrols raise officer morale 
(p. 216); (4) ‘‘civilianization,” that is, by increasing the 
amount of civilians in the police departments, a greater 
mobilization of inner-city community resources results. 
The authors present.a very tenable hypothesis: 
“«, .civilianization leads to more effective community 
mobilization, which in turn produces more effective 
crime prevention. Community mobilization is thus the 
key variable intervening between civilianization and 
crime prevention” (p. 219). 

The “‘new blue line’’ seems a viable, humanistically 
oriented alternative to the ‘‘thin blue line’’ mentality. 
The authors have offered us some clear visions for 
reform. Their study is sensitive to the existential plight 
of the street cop, chiefs, and community concerns. 
Hopefully, there will be people of conviction willing to 
carry out their reform proposals. 


Greenvale, New York DRAGAN MILOVANOVIC 
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Principally Crisis Intervention 


Breaking Free From Violence: A Personal Growth 
and Safety Manual for Law Enforcement Officials and 
Other Helping Professionals. By Jerry Lee Brinegar. 
New York: Gardner Press, Inc., 1986. Pp. 207. $22.95. 


Although the unwieldy title gives an idea of what the 
book is about, I was still somewhat surprised by the 
book’s contents. The author, a former police officer in 
Atlanta, an ordained minister, and a practicing thera- 
pist and counselor, based the book on the last workshop 
that he gave to police officers on personal growth and 
safety. As he wrote the book, the author decided to ex- 
pand it to include other helping professions. Not 
specifically mentioned among the helping professions 
was community corrections. No reference to either pro- 
bation or parole could be found in the entire book. The 
only other former police officer turned author that I 
am familiar with, Joseph Wambaugh, frequently gives 
“prominent” mention of the probation profession! 

The first half of the book is spent on police officer 
stress and on crisis intervention in family disputes. The 
sections on crisis intervention are quite well done, and 
much of the material could be applicable to probation 
and parole work. Some of the finest training I have 
been exposed to in corrections has been crisis interven- 
tion, and these sections of Brinegar’s book reminded 
me of that training. As there appears to be a move- 
ment toward more intensive supervision models, which 
include curfews and house arrest, crisis intervention 
training for handling family disputes becomes even 
more important. 

The second part of the book is largely dedicated to 
a nuts and bolts primer on maintaining a positive 
marital relationship. Among Brinegar’s advice is to put 
your spouse first, your children next, and your job last. 
Much of the information could be applied to one’s own 
marriage or in ‘marriage counseling”’ provided by the 
probation or parole officer. 

In the final chapter, the author provides some guide- 
lines for reducing stress. These include diet, exercise, 
sanctuary, play time, and seeking help when it is needed. 
Most of the suggestions are practical, some unusual, 
but as is frequently the case, easier said than done. 

With his background as a minister, it is not surpris- 
ing that there is a moral undertone to some of the book. 
However, it is apparent that the author has had con- 
siderable experience and has researched his book. It 
could not be called scientific, but it is practical and 
based on a lot of personal experience. Finally, it is writ- 
ten in an easy to read style that can be easily read in 
several evenings. 


McAllen, Texas PAUL W. BROWN 
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Reports Received 


Helping Crime Victims: Levels of Trauma and Effec- 
tiveness of Services. By Royer F. Cook, Barbara E. 
Smith, and Adele V. Harrell, National Institute of 
Justice, U.S. Department of Justice, Washington, D.C., 
January 1987. Pp. 24. This reports on research which 
evaluated victim services and studied the social psychol- 
ogical effects of victimization. 

NIC Information Center Quarterly Summary, 
Volume 5, No. 2. National Institute of Corrections, U.S. 
Department of Justice, Washington, D.C., September 
1986. This quarterly summary for the second quarter 
of 1986 reports on inmate population changes and liti- 
gation, among other topics. 


Books Received 


Aggression Replacement Training: A Comprehensive 
Intervention for Aggressive Youth. By Arnold P. Gold- 
stein and Barry Glick, with Scott Reiner, Deborah 
Zimmerman, and Thomas M. Coultry. Champaign, I]- 
linois: Research Press, 1987. Pp. 366. 

Crime and Justice: An Annual Review of Research, 
Volume 7. Edited by Michael Tonry and Norval Morris. 
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Chicago, Illinois: The University of Chicago Press, 
1986. Pp. 340. $27.50. 

Dangerous Behaviour, the Law, and Mental Dis- 
order. By Herschel Prins. New York: Tavistock Publi- 
cations, 1986. Pp. 258. $17.95. 

The History of Corrections in Virginia. By Paul W. 
Keve. Charlottesville, Virginia: The University Press 
of Virginia, 1987. Pp. 304. $25. 

Juvenile Delinquency: Concepts and Control (4th edi- 
tion). By Robert C. Trojanowicz and Merry Morash. 
Englewood Cliffs, New Jersey: Prentice-Hall, Inc., 
1987. Pp. 484. 

The Prediction of Criminal Violence. Edited by Fer- 
nand N. Dutile and Cleon H. Foust. Springfield, Illinois: 
Charles C. Thomas Publisher, 1987. Pp. 238. 

Probation and Parole: Theory and Practice (8rd edi- 
tion). By Howard Abadinsky. Englewood Cliffs, New 
Jersey: Prentice-Hall, Inc., 1987. Pp. 399. 

The Science of Criminal Justice. By James R. Davis. 
Jefferson, North Carolina: McFarland & Company, 
Inc., 1986. Pp. 183. $24.95. 

Sneaking Inmates Down the Alley: Problems and Pro- 
spects in Jail Management. Edited by David B. Kalinich 
and John Klofas. Springfield, Illinois: Charles C. 
Thomas Publisher, 1986. Pp. 208. ; 
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Dr. Eugene H. Czajkoski, Federal Probation’s 
reviewer of the Journal of Criminal Law and Crimi- 
nology, has retired as the first dean of the School of 
Criminology, Florida State University, Tallahassee. 
Czajkoski, who headed the criminology program there 
for more than 15 years, will remain at Florida State 
to do full-time research and teaching as a senior pro- 
fessor. 

Two issues of the National Institute of Justice’s 
Research in Brief caught our eye. The September 1986 
issue reported on the findings of researchers at North- 
western University who studied ‘“‘Crime Stoppers’ pro- 
grams. These programs—through media publicity— 
offer cash rewards and anonymity to persons able to 
provide information about crimes. The researchers 
queried news executives, policy coordinators, and chair- 
persons of boards of Crime Stoppers programs. Among 
their findings were that the number of these programs 
has grown to an estimated 600 nationwide since 1976 
and that the programs usually rely on contributions 
rather than taxpayers’ dollars. Further, on a national 
average, each crime solved as a result of Crime Stop- 
pers recovered more than $6,000 in narcotics and 
stolen goods, and each felony arrest cost only $73 in 
award money. 

The January 1987 issue of Research in Brief 
reported on reactions to line-of-duty deaths of police 
officers, based on research by the nonprofit organiza- 
tion COPS (Concerns of Police Survivors). According 
to the researchers, how the police department responds 
to the tragedy of the felonious or accidental loss of a 
police officer influences the level of distress of the sur- 
vivors, including both family members and coworkers. 
Important factors include how the survivors are 
notified of the death, what emotional support the police 
department provides, and what insurance and benefits 
information the department gives. For more informa- 
tion, contact the National Institute of Justice, U.S. 
Department of Justice, Washington, D.C. 20531. 

Corrections Compendium, the National Journal of 
Corrections Professionals published, in its November 
and December 1986 issues, the results of a survey of 
154 randomly selected jails. The survey, conducted by 
Contract Center, Inc., in cooperation with the Amer- 
ican Jail Association, revealed that one-third of the jails 
were operating under court orders monitoring jail con- 
ditions. More than half had lawsuits pending, most of 
which were Federal civil rights claims. Forty-four per- 
cent of the jails were renovating facilities at an average 
cost per bed of $80,000. For information on how to ob- 
tain more complete survey results, contact Corrections 
Compendium, P.O. Box 81826, Lincoln, Nebraska 
68501; telephone: (402) 464-0602. 

Victim-Offender Reconciliation Mediation Pro- 


It Has Come to Our Attention 


gram Directory has once again been published by the 
National Victim-Offender Reconciliation Resource 
Center, a project of the PACT Institute of Justice. The 
directory lists 47 victim-offender reconciliation and 
mediation programs in the United States, Canada, and 
England. Information provided includes types of juris- 
dictions served, program start-up dates, most common 
offenses referred, funding and referral sources, and the 
number of cases annually. The directory is available for 
$4.60 postpaid from the Pact Institute of Justice, P.O. 
Box 177, Michigan City, Indiana 46360. 

The National Commission on Correctional Health 
Care has published revised standards for health care 
services in prisons and jails. The standards provide 
authoritative national measurement of reasonably ade- 
quate and accessible medical care for inmates of prisons 
and jails and are used in the commission’s program ac- 
crediting the health care systems of correctional facil- 
ities. Included in the revision are new standards on 
mental health evaluation, infection control, suicide pre- 
vention, sexual assault, staffing levels, clinic space, 
communicable diseases and isolation, and care of the 
mentally ill and physically or developmentally disabled 
inmates. Requests for copies ($15) or for further infor- 
mation should be addressed to the National Commis- 
sion on Correctional Health Care, Box 3500, 2000 
North Racine, Chicago, Illinois 60614; telephone: (312) 
528-0818. 

Issues in Correctional Training and Casework, the 
monograph from the National Correctional Trainers 
Conference and the Correctional Symposium: “‘Correc- 
tions in Transition,” is available from the American 
Correctional Association (at a cost of $8 for associa- 
tion members, $10 for nonmembers). The publication 
includes articles on prediction of dangerous behavior, 
the privatization of corrections, and dealing with au- 
thoritarian attitudes in corrections. Requests and pay- 
ments should be directed to the American Correctional 
Association, Warehouse, Attention: Bill Taylor, 4401 
Hartwick Road, College Park, Maryland 20740. 

Charlotte Paul is the nom de plume of Charlotte 
Reese, former member of the U.S. Board of Parole 
from 1964-70—so informs Dick Chappell, former 
Federal Probation editor and current journal advisory 
committee member. Dick gives a ‘‘thumbs up” to Ms. 
Paul’s novel Seattle and says that she has published 
several others. 

The American Jail Association recently honored 
Joe Rowan, long-time advocate of small jail needs, by 
naming an award after him—the ‘“‘Joe Rowan Small Jail 
Administrator Award of the Year.” Presently the ex- 
ecutive director of Juvenile and Criminal Justice Inter- 
national, Inc., Rowan is best known for his work as 
director of the American Medical Association’s Health 
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Care in Correctional Institutions Program, a national 
project to upgrade health care and standards in juvenile 
and adult detention facilities. For more information 
about the award—or to submit a nomination for the 
award—contact the awards committee chairman, Paul 
E. Bailey, Director of the Bexar County Adult Deten- 
tion Center, 218 South Laredo, San Antonio, Texas 
78207; (512) 220-2827. 

The Correctional Education Association Region I 
(including Pennsylvania, New York, New Jersey, 
Delaware, New England, and Eastern Canada) is host- 
ing its annual conference May 27-29, 1987, in Valley 
Forge Pennsylvania. For information about the confer- 
ence, contact Mrs. Paige Keyes, Education Depart- 
ment, P.O. Box 439, Annandale, New Jersey 08801. 

The Southwestern Law Enforcement Institute, 
located on the campus of the University of Texas at 
Dallas, is sponsoring several programs in the upcoming 
months. “‘School of Police Supervision”’ will be offered 
April 27—May 20, 1987 and again October 19-November 
11, 1987. ‘Command and Management School’’ is 
scheduled for January 11-March 18, 1988. A special 
off-campus program, “‘The Management Tree: An In- 
novative Approach to Police Executive Development,” 
is planned for July 20-22, 1987 in Las Vegas. For 
further information, write to Donald T. Shanahan, 
Director, Southwestern Law Enforcement Institute, 
P.O. Box 830707, Richardson, Texas 75083-0707, or 
call him at (214) 690-2395. 

The National Forum on Volunteerism in Juvenile 
and Criminal Justice is scheduled for May 29-31, 
1987, at West Virginia State College Institute in 
Charleston, West Virginia. Sponsored by Volunteers 
in Prevention, Probation and Prisons, Inc.—‘‘VIP”’— 
the conference will feature volunteers, and profession- 
als who work with volunteers, sharing their motivation 
and committment. For further information, contact 
Keith J. Leenhouts, Director, VIP, 527 N. Main, Royal 
Oak, Michigan 48067. 

The Illinois State Police, in cooperation with the 
National Center on Missing and Exploited Children, 
is sponsoring the Second National Conference on Miss- 
ing and Exploited Children to be held June 7-11, 1987, 
in Chicago. Program administration, investigations, 
legal issues, and public awareness and education are 
among topics to be presented by leading experts. For 
further information, write to the Illinois State Police, 
National Conference on Missing and Exploited Chil- 
dren, 201 E. Adams, Suite 300, Springfield, Illinois 
62701. 

The 13th International Congress on Law and 
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Psychiatry/Law and Mental Health will be held June 
16-20, 1987 in Amsterdam. Sponsored by the Inter- 
national Academy of Law and Mental Health, the 
Willem Pompe Institute for Criminal Sciences, the 
Ministry of Justice (The Hague), and the Psychiatric 
Juridical Society (Amsterdam), the congress will 
feature an array of international speakers presenting 
such topics as law and psychotherapy, police handling 
of mental illness, psychiatric facilities in the prison 
system, and mentally ill offenders and treatment. For 
more information, contact Frans Koenraadt, Secre- 
tary, 13th International Congress on Law and Psy- 
chiatry, Janskerhof 16, 3512 BM Utrecht, The Nether- 
lands. 

The Canadian Criminal Justice Association will 
hold its biennial Criminal Justice Congress in Toronto, 
September 27 to October 1, 1987. The theme will be 
“Achieving Social Justice: The Role of the Individual, 
the Organization, and the Community.” For further in- 
formation, contact: Robert J. Porter, 60 St. Clair 
Avenue East, Suite 600, Toronto, Ontario M4T 1N5. 

The Third Annual National Correctional Trainers 
Conference—“‘Keeping Creativity Alive in Train- 
ing’’—will be held October 7-9, 1987, in Pittsburgh. 
The conference will bring together trainers from cor- 
rectional agencies, as well as criminal justice, juvenile 
justice, and court personnel. A call for presentations 
and papers has been issued. For further information, 
contact conference coordinator Bruce I. Wolford, 
Department of Correctional Services, Eastern Ken- 
tucky University, Richmond, Kentucky 40475; his tele- 
phone number is (606) 622-1497. 

The Fourth Annual Correctional Symposium— 
“Classification and Casework”’—will be held November 
10-12, 1987, in Lexington, Kentucky. Geared to Fed- 
eral, state, and local correctional officials from correc- 
tional institutions, jails, probation, parole, and 
community-based programs, the symposium will focus 
on effective and innovative programs in the areas of 
correctional casework and classification. A call for 
papers and presentations has been issued. Further in- 
formation is available from Bruce Wolford or Charles 
Reedy, Eastern Kentucky University, 202 Perkins 
Building, Richmond, Kentucky 40475-0951; telephone: 
(606) 622-1497. 

Federal Probation’s 5-year cumulative index for 
1982-86 is available. The index includes alphabetical 
listings of articles and authors, as well as a subject 
index. To obtain a free copy, write to: Editor, Federal 
Probation, Administration Office of the U.S. Courts, 
Washington, DC 20544. 


RoBERT M. CarTER: Professor, University of Southern Califor- 
nia, since 1970. B.A. (1950), William and Mary; M.A. (1957) and Ph.D. 
(1966), University of California. Research Associate, University of 
California, 1963-68; Associate Research Administrator, State of 
Washington, 1968-70. Author of Corrections in America (1976); Cor- 
rectional Institutions (1985); Probation, Parole, and Community Cor- 
rections (1985). 

Jack Cocks: Acting Court Executive, United States District 
Court, Los Angeles, California, since 1985. B.S. (1947), University 
of Arizona; M.S. (1953) and D.P.A. (1974), University of Southern 
California. Supervisor, Los Angeles County Public Welfare Commis- 
sion, 1949-53; Division Chief, Los Angeles Probation Department, 
1953-73; Deputy Chief Probation Officer, United States District 
Court, Los Angeles, 1973-85. Author of “Management Stiategies 
for Federal Probation Officers,’ Federal Probation (1975); “Staff 
and Management Concerns in Probation,” ACA Proceedings (1977); 
“Use of ‘Third Sector’ Organization in Community Service,” ASPA 
(1982). 

DANIEL GLASER: Professor, University of Southern California, 
since 1970. B.A. (1939), M.A. (1947), and Ph.D. (1954), University 
of Chicago. Sociologist-Actuary, Illinois Parole and Pardon Board 
at Pontiac and Joliet Prisons, 1950-54; Assistant Professor and Pro- 
fessor, University of Illinois, Urbana, 1954-68; Professor, Rutgers 
University, 1968-70; Associate Commissioner for Research, New 
York State Narcotic Addiction Control Commission, 1968-70. Author 
of Probation, Parole and Community Corrections (3rd ed., 1984); Cor- 
rectional Institutions (8rd ed., 1985); “‘Actuarial Versus Case Study 
Decisions in Probation and Parole,” Crime and Delinquency (1985); 
“The Criminal Law’s Nemesis; Drug Control,”’ American Bar Foun- 
dation Journal (1985). 

EDWARD M. REapD: United States Probation Officer, District of 
Maryland, since 1983. B.A. (1976), Earlham College, Richmond, In- 
diana; M.S.W. (1978), Columbia University, New York, New York. 
Drug Counselor, Couseling Service of Eastern District of New York, 
Inc., 1978-80; Correctional Officer and Case Manager, Federal 
Bureau of Prisons, Otisville, New York, 1980-82; Parole Officer, 
Northampton County (Pennsylvania) Parole/Probation, 1982-83. 


ARTHUR J. Luricio: Adjunct Professor, Psychology Department, 
Northwestern University, since 1987. B.A. (1977), University of 
Illinois-Chicago; Ph.D. (1984), Loyola University of Chicago. Direc- 
tor of Research, Cook County Adult Probation Department, 
1980-present; Research Associate, Center for Urban Affairs, North- 
western University, 1984-present; Research Associate, Center for 
Research in Law and Justice, University of Illinois-Chicago, 1986- 
present. Author of ‘Probation Officers’ Schemata of Offenders,” 
Journal of Personality and Social Psychology (1985); ““‘The Psycho- 
logical Effects of Criminal Victimization,’’ Victimology (1987); ‘The 
Criminal Mental Patient,” Criminal Justice and Behavior (1987). 

BENSON B. WEINTRAUB: Attorney at Law, Bierman, Sonnett, 
Shohat & Sale, P.A., Since 1983. B.A. /1974), American University 
School of Government and Public Administration; J.D. (1979), 
Hofstra Law School. Deputy Executive Director, National Associa- 
tion for Justice, 1973-75. Editor of Post Conviction Review (1987). 
Author of “‘The Effect of Inaccurate Presentence Investigation 
Reports on Criminal Sentences and Conditions of Confinement,” 
Prison Law Monitor (1980); ‘‘Attorney’s Guide to Representing 
Federal Prisoners Before the U.S. Parole Commission,” Florida 
Bar—Post Conviction Relief: State and Federal (1982). 


THOMAS R. KANE: Research Analyst, Federal Bureau of Prisons, 
since 1977. B.A. (1972) and Ph.D. (1981), State University of New 
York at Albany. Instructor, New York State Police Academy, 
1975-77. Author of ‘Inmate Sexual Aggression: Some Evolving 
Propositions, Empirical Findings, and Mitigating Counter Forces,”’ 
in Gender Issues, Sex Offenses, and Criminal Justice: Current Trends 
(S. Chaneles, Ed., 1984); ‘Sex and Sexual Aggression in Federal 
Prisons,” in Correctional Institutions (Carter, Glaser, and Wilkins, 
Eds., 1985); ‘“The Validity of Prison Classification: Practical Consid- 
erations and Research Issues,”’ Crime and Delinquency (1986). 

DALE K. SECHREST: Assistant Professor, Criminal Justice De- 
partment, Florida International University, since 1984. B.A. (1964) 


Contributors to this Issue 


and M.S. (1966), San Jose State University; D. Crim. (1974), Univer- 
sity of California (Berkeley). Deputy Probation Officer, Contra Costa 
County, California, 1966; Research Associate, Joint Commission on 
Correctional Manpower and Training, 1966-68; Research Associate, 
San Jose State University, 1969-71; Behavioral Scientist, American 
Justice Institute, 1971-73; Research Associate, Center for Criminal 
Justice, Harvard Law School, 1973-75; Deputy Director, Commis- 
sion on Accreditation for Corrections, 1975-79; Standards Program 
Director, American Correctional Association, 1979-81; Director of 
Research, Commission on Accreditation for Corrections, 1981-84. 
Author of “Standards and Accreditation,” Corrections Today (1984); 
“Planning and Decisionmaking in Correctional Facility Construc- 
tion,” Federal Probation (1985). 


Nick Pappas: Consultant, since 1981. B.S. (1951) and M.S. 
(1958), University of Wisconsin. Caseworker, Milwaukee County 
House of Correction, 1954-56; Supervisor of Classification, Minne- 
sota State Prison, 1956-62; Director of Correctional Training, Cor- 
rections Division, Bureau of Naval Personnel, Department of the 
Navy, 1962-67; Assistant Director-Training Task Force, Joint Com- 
mission on Correctional Manpower, 1967-68; Corrections Specialist, 
Federal Bureau of Prisons, 1968-71; Program Manager, Law En- 
forcement Assistance Administration, 1971-81; Consultant to (Archi- 
tectural) Walker, McGough, Lyerla-Architects, 1982-85. Author of 
“The Training and Employment of Offenders,” President’s Crime 
Commission (1967); The Jail: Its Operation and Management (Federal 
Bureau of Prisons) (1971). 

SHELLEY J. PRICE: Field Supervisor, Arbitron, since 1986. B.A. 
(1978), University of Maryland. Research Associate, Advanced 
Research Resources Organization, 1978-81; Standards Coordinator, 
Commission on Accreditation for Corrections, 1981-86. Author of 
Correctional Facility Design and Construction Considerations (1984); 
“The Complete Correctional Officer,” Criminal Justice and Behavior 
(1981); ‘Responses to the Accreditation Program: What Correctional 
Staff Think About Accreditation,” Federal Probation (1985). 

GEorGE C. Kiser: Assistant Professor and Associate Professor 
of Political Science, Illinois State University (Normal), since 1974. 
B.A. (1961), Berea College (Berea, Kentucky); M.A. (1965), Univer- 
sity of Wisconsin (Madison); Ph.D. (1974), University of Massachu- 
setts (Amherst). Assistant Professor, University of Southern Color- 
ado (Pueblo), 1964-74. Co-editor of Mexican Workers in the United 
States (1979). Co-author of Governing American States and Com- 
munities (1983) and “Mexican Repatriation During the Great Depres- 
sion,” Journal of Mexican American History (1973). 

JANET B. JOHNSTON: Deputy Adult Probation Officer III, Mari- 
copa County (Arizona) Adult Probation, since 1980. B.S. (1979) and 
M.S. (1985), Arizona State University. Correctional Service Officer, 
Arizona Department of Corrections, Phoenix, 1980. 

Tuomas D. KENNEDY: Associate Professor and Professor, School 
of Justice Studies, Arizona State University, since 1974. B.A. (1953), 
Tulane; M.A. (1963) and Ph.D. (1967), Louisiana State University. 
Assistant Professor and Clinical Field Supervisor, Department of 
Psychology, Arizona State University, 1967-72; Associate Professor, 
Department of Psychology, Virginia Polytechnic Institute and State 
University, 1972-74. Editor of Crime and Justice in Arizona (1982). 
Author of ‘‘Trends in Inmate Classification: A Status Report of Two 
Computerized Psychometric Approaches,”’ Criminal Justice and 
Behavior (1986); ‘‘Determinate Sentencing: Real or Symbolic Ef- 
fects?,” Journal of Crime and Justice (forthcoming). 

I. GAYLE SHUMAN: Associate Professor, Arizona State Univer- 
sity, since 1976. B.S. (1957), M.A. (1967), and Ed.D. (1971), Arizona 
State University. Director of Security, Arizona State University, 
1957-61; Special Agent, Federal Bureau of Investigation, 1961-63; 
Founding Director, Center of Criminal Justice (now School of Justice 
Studies), Arizona State University, 1972-76. Author of “Stress: Some 
Misconceptions,” Criminal Justice Career Digest (1983); “Stress in 
Law Enforcement,” Criminal Justice Career Digest (1983); “A New 
Law Enforcement Professional: The Educational Officer,” Criminal 
Justice Career Digest (1983). 

Patricia VAN Vooruis: Assistant Professor, Department of 
Criminal Justice, University of Cincinnati, since 1985. B.A. (1971), 
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Syracuse University; M.S. (1977), American International College; 
Ph.D. (1983), State University of New York at Albany. Assistant 
Professor, Department of Criminology, Indiana State University, 
1982-85; Director, Prison Classification Project (NIJ-funded), 
1986-present. Author of ‘‘Restitution Outcome and Probationers’ 
Assessments of Restitution: The Effects of Moral Development,” 
Criminal Justice and Behavior (1985); ‘Delinquency Prevention: 
Toward Comprehensive Programs and a Conceptual Map,” Criminal 
Justice Review (1986); “Offenders and Their Families: Interventions 
with the Families of Delinquent and Adult Offenders,” in Correc- 
tional Counseling, David Lester (ed.) (forthcoming). 

THOMAS P. BRENNAN: Assistant Director, Social Service Depart- 
ment, Circuit Court of Cook County, since 1976. M.Ed. (1968), Loyola 
University. Supervisor, 1972-75, and District Supervisor, 1975-76, 
Social Service Department, Circuit Court of Cook County. Instruc- 
tor (part-time), Department of Psychology, Loyola University, 
1974-77; Instructor, Graduate School of Social Work, Loyola Univer- 
sity, 1978. Author of ‘The Role of Social Service Departments in 
the Court System,” Judicial Administration Newsletter (1977); 
“Community Service: A Developing Concept,” Federal Probation 
(1983); “Forensic Social Work: Practice and Vision,” Social Casework 
(1986). 

Any E. GEpRICH: Caseworker, Social Service Department, Cir- 
cuit Court of Cook County, since 1982. B.A. (1979), Penn State Uni- 
versity; M.A. (1981), University of Chicago. Volunteer Crisis Inter- 
vention Worker, Metro-Help, Inc., 1981-85; Group Therapist for 
Adult Sexual Offenders, Human Effectiveness Living Program 
(H.E.L.P., Inc.), 1984-85; Private Practice and Group Therapist, 
Assertiveness Training, 1985. Member of Executive Board, Illinois 
Academy of Criminology, 1983-present. Author of ‘‘Forensic Social 
Work: Practice and Vision,”’ Social Casework (1986). 

Susan E. Jacopy: Caseworker, Social Service Department, Cir- 
cuit Court of Cook County, since 1979. B.A. (1977), Kalamazoo Col- 
lege; M.S. (1979), George Williams College. Author of ‘Forensic 
Social Work: Practice and Vision,” Social Casework (1986). 

MICHAEL J. Tarby: Director of Financial Aid, Trainco, Inc., since 
1986. B.A. (1973), DePaul University; M.S.W. (1977), University of 
Illinois. Caseworker, 1973-79, Supervisor, 1979-82, and District 
Supervisor, 1982-86, Social Service Department, Circuit Court of 
Cook County. Author of “Forensic Social Work: Practice and Vi- 
sion,” Social Casework (1986). 
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KATHERINE B. Tyson: Clinical Supervisor and Program Devel- 
oper and Psychotherapist, Olympia Fields Osteopathic Medical 
Center, since 1986. B.A. (1975) and M.Div. (1979), Yale University; 
M.A. (1981), University of Chicago. Caseworker, Social Service De- 
partment, Circuit Court of Cook County, 1981-84; Adjunct Faculty 
Member, Department of Pastoral Care, Northern Theological 
Seminary, 1984-85; Research Analyst, Erikson Institute, 1983-86; 
Psychiatric Social Worker, Olympia Fields Osteopathic Medical 
Center, 1984-86. Author of “‘Medea: Priestess Who Guards the Back 
Door,” Dragon Flies (1980); ‘Forensic Social Work: Practice and 
Vision,” Social Casework (1986). 
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PAuL W. Brown is United States Probation Officer, Southern 
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of North Dakota, Grand Forks. 

WEs Lucas is Therapist and Freelance Writer, Lynchburg, 
Virginia. 

DRAGAN MILOVANOVIC is with Long Island University, Greenvale, 
New York. 


Tuomas J. SEES, Ph.D., is Parole Agent, Maryland Parole and 
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